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ARABULUCULUK ILE TAHKIM YONTEMLERININ KESISME BOLGESI:
ARABULUCULUK-TAHKIM

INTERSECTION ZONE OF MEDIATION AND ARBITRATION METHODS:
MEDIATION-ARBITRATION

Prof. Dr. Mustafa Serdar OZBEK*
oz

Arabuluculuk-tahkim (med-arb), hem arabuluculuk hem tahkimin 6zelliklerini tagiyan bir
alternatif uyusmazlik ¢6ziim (ADR) yoludur. Arabuluculuk-tahkim yolunda taraflar, 6ncelikle
uyusmazliklarini arabuluculuk yoluyla ¢6zmeye gayret ederler. Arabuluculukta anlasmaya
varilmazsa, bundan sonra taraflar tahkime baglarlar. Taraflar, kendi anlasmalarini1 yapmadiklari
takdirde arabulucu hakemin hiikiim verici bir islev yerine getirecegini bilirler. Arabuluculuk-
tahkim yolunun faydasi, taraflarin ya arabuluculuk ya da baglayicit tahkimle bir ¢oziime
ulagsmasini temin etmesidir. Bu sebeple arabuluculuk ve tahkimin birbirini izleyen bir yontemde
birlestirilmesi bir¢ok uyusmazlikta zamandan ve masraflardan tasarruf saglamaktadir. Hukuk
Uyusmazliklarinda Arabuluculuk Kanunu Yonetmeliginin 12, 4. maddesine gore arabulucu, bu
sifatla gorev yaptig1r uyusmazlik ile ilgili olarak agilan davada, daha sonra hakemlik yapamaz.
Bu hiikiim, arabuluculugun tarafsiz bir sekilde yiiriitilmesini saglamak ve ortaya cikacak
sakincalara engel olmak bakimindan, daha 6nce bir uyusmazlikta arabulucu olarak gérev yapan
kisilerin, daha sonra ayni uyusmazlikla ilgili bir tahkim siirecinde hakem olarak goérev
iistlenmelerini  yasaklamaktadir. Tiitk ADR hukukunda arabuluculuk-tahkim yolunun
kullanilmasin1 yasaklayan bu hiikiim degistirilmelidir. Bagimsiz bir ADR yolu olarak
arabuluculuk-tahkim, bir arabuluculuk tiiriidiir. Taraflar, arabuluculuk-tahkime baslamadan
once aydinlanmis iradeleriyle riza gosterirlerse, ayni tarafsiz {igiincii kisi hem arabulucu hem de
hakem olarak hizmet edebilmelidir. Hukuk Uyusmazliklarinda Arabuluculuk Kanununda, ayni
tarafsiz li¢lincli kisinin hem arabulucu hem de hakem olarak hizmet etmesini yasaklayan

herhangi bir hiikiim yoktur.

Anahtar Kelimeler: Arabuluculuk, Tahkim, Arabulucu, Hakem, Karma Alternatif
Uyusmazlik Coziim Yollari, Baglayici Karar.

ABSTRACT

Mediation-arbitration (med-arb) is an alternative dispute resolution (ADR) process which
adl fearniecan fldptkl easdvstibmatidmriihatasivahiage danthenveshs, the parties first try to resolve
their disputes through mediation. If an agreement is not reached in mediation, then the parties
enter arbitration. The parties know that if they do not reach their own agreement the med-arbiter

-arb process is that the parties
assured of a resolution, either through mediation or by binding arbitration. Therefore combining
mediation and arbitration in a sequential process can save time and cost in resolving many
disputes. According to article 12, 4 of Law on Mediation in Civil Disputes Directive, the
mediator cannot assume later the duty of an arbitrator of any of the parties in a law suit filed in
relation with the dispute for which he or she acted as a mediator. This provision prohibits the
persons — who previously assumed a duty in a dispute as mediator — from assuming a duty later
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as an arbitrator in an arbitration process in relation with the same dispute, with a view to
providing the impartial execution of the mediation and preventing the inconveniences to arise.
This provision which prohibits using med-arb in Turkish ADR law must be changed. Med-arb
as a separate ADR process is a variation of mediation. If the parties give informed consent
before starting into med-arb process the same neutral third party can be serve as both mediator
and arbitrator. There is not any provision in Law on Mediation in Civil Disputes which
prohibits using the same person as mediator and arbitrator.

Keywords: Mediation, Arbitration, Mediator, Arbitrator, Combined Alternative Dispute
Resolution Processes, Binding Decision.

OLAGAN YASA YOLLARINDAN iSTINAF VE TEMYIZDE iINCELEME

REGIONAL AND APPELLATE REVIEW THROUGH THE ORDINARY LEGISLATIVE
PROCEDURE

*

Doc. Dr. ibrahim SAHBAZ
oz
Calismanin konusu, ceza yargilama yasasindaki olagan yasa yollarindan istinaf ve
temyiz basvurusudur.

Calismanin amaci ise, Bolge Adliye Mahkemelerinin (BAM) faaliyete gegmesi sonrast
istinaf ve temyiz incelemesinin derinlemesine degerlendirmesi yapilarak, konunun c¢ok
boyutlu olarak uygulayiciya sunulmasidir.

Calismanin kapsami genis tutulmustur. Ciinkii BAM’larin faaliyete gegmesi sonrasi ilk
derece mahkemelerince verilen hiikiimlerin bu mahkemelerce maddi ve hukuki; BAM
kararlari i¢in temyiz mahkemesince ise sadece hukuki denetim s6z konusu olacaktir. Ozellikle
denetimlerde, norm, vicdani kanaat, yorum ve erisim hakki kavramlarina agiklik getirilmesi
gerekmistir. Zira bu kavramlarin anlam ve icerikleri ortaya konularak, yasa yolu denetiminin
etkin olacag diistiniilmektedir.

Diger yandan iki yasa yolunun ortak noktasi hukuki denetim oldugundan, 6zellikle
temyiz incelemesine daha fazla yer verilmistir.

Calismanin yontemi, ceza yargilama yasasinda yer alan yasa yolu incelemesine iliskin
diizenlemelerin adil yargilanmaya katki saglayabilecek sekilde degerlendirmelerde
bulunulmasidir.

Nihayet, bu calismada yasada yer alan kimi Onemli hususlarin o6rneklenmesine
calisilmaktadir.

Anahtar Kelimeler: Adil yargilanma, hukuk kurali, erisim hakki, istinaf ve temyiz
basvurusu, hukukta yorum, delil degerlendirilmesi, yasayolu.
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The issue of the study is the request of appeal to the regional and appeal court through
the ordinary legislative procedure in the criminal proceedings law.

The aim of the study is to make an in-depth assessmet of the regional and appellate
review after the launching of Regional Court of Appeal (RCA) and, topresent it to the
implementer in a multidimensional manner.

The scope of the study is expanded, because after the operation of RCAs, the financial
and legal supervision of the provisions given by the first instance courts; in the Appeal court
for the RCAs decisions, only the legal supervision will be discussed. Especially in the
supervisions, it is needed to clarify the concepts of norm, personal conviction, interpretation
and right of access. Because it is thought that by revealing the meanings and contents of these
concepts, the legislative control will be effective. On the other hand, since the common point
of the two legal ways is the legal supervision, more attention has been paid particularly to the
appeal examination.

The method of the study is to make assessments so that regulations on the examinations
of the legislative procedure in the criminal proceedings can contributeto a fair trial.

Finally, it is tried in this study to exemplify some important issues in the law.

Keywords: Fairtrial, legal rule, right of access, request of regional and appellate, legal
interpretation, evaluation of evidence, legal procedure.

HUKUK MUHAKEMELERI KANUNU ve TURK MEDENIi KANUNU’NA GORE
ISPAT YUKU

BURDEN OF PROOF ACCORDING TO CODE OF CIVIL PROCEDURE AND
TURKISH CIVIL CODE

Ars. Gor. Emre KOROGLU*

oz
Ozel hukuk uyusmazliklarinda ispat yiikiine iliskin genel diizenleme 1.10.2011 tarihine
kadar sadece Tiirk Medeni Kanunu m. 6’da yer almisti. Bununla birlikte 1.10.2011 tarihinde
yiiriirliige giren Hukuk Muhakemeleri Kanunu’nun 190'inc1 maddesinde ispat yiikiine yeniden
yer verilmistir. TMK m. 6’ya gére “Kanunda aksine bir hiikiim bulunmadikc¢a, taraflardan
her biri, hakkint dayandirdigr olgularin varligim ispatla yiikiimliidiir.”. HMK m. 190’a gore
ise “Ispat yiikii, kanunda ozel bir diizenleme bulunmadikca, iddia edilen vakiaya baglanan
hukuki sonugtan kendi lehine hak ¢ikaran tarafa aittir./ Kanuni bir karineye dayanan taraf,
sadece karinenin temelini olusturan vakiaya iliskin ispat yiikii altindadwr. Kanunda ongériilen
istisnalar disinda, karst taraf, kanuni karinenin aksini ispat edebilir”. Goriildiigl tlizere her
iki diizenlemede de ispat yiikiine iliskin herhangi bir tamima yer verilmemistir. Ispat yiikii,

taraflarca ileri siiriilen olaylarin ispatsiz kalmasi sebebiyle hakimin aleyhte bir karar1 ile kars1
karstya kalma tehlikesidir.
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Calismamizda ilk olarak ispat yiikii kavrami agiklanmaya ¢alisilmistir. Yine doktrindeki
goriisler cergcevesinde ispat yiikii kurallarinin hukuk dallar igerisindeki yeri inceleme konusu
yapilmistir. Son olarak ise ispat yiikiinlin paylastirilmasi baslig1 altinda ispat yiikiinde genel
kural ve genel kuralin istisnalar1 izah edilmistir.

Anahtar Kelimeler: Ispat, Ispat Yiikii, Delil, Hukuk Muhakemeleri Kanunu, Tiirk
Medeni Kanunu.

ABSTRACT

The general regulations in private law disputes concerning the burden of proof was
solely formed by Turkish Civil Code art. 6 until 10.1.2011. However, the burden of proof was
once again given included in art. 190 of Civil Procedure Code, which came into force in
10.1.2011. According to TCC art. 6 “Unless otherwise provided by the law, each party is
liable to prove the alleged facts on which it bases its claims.”. According to CPC art. 190
“The burden of proof, unless there is a special arrangement in the law, the law is ultimately
connected to the alleged facts of their rights in favor of the issuer/ The party, is based on a
Statutory presumption, carries the burden of proof, the basic of the presumption only
concerning case. Apart from the exceptions provided for in the law, the other party may rebut
the statutory presumption.”. As is seen, there are two regulations regarding the burden of
proof. However, there is no specific recognition in both provisions relating to the burden of
proof. Burden of proof is the danger of facing a negative decision given by the judge due to
the fact that incidents alleged by the parties remain unproved.

In our study, firstly, we tried to explain the concept of burden of proof. Nevertheless,
the place of the rules of burden of proof among the branches of law is examined within the
framework of opinions in the doctrine. Lastly, the general rules of the burden of proof and
exceptions to the general rule are explained under the title of burden allocation.

Keywords: Proof, Burden of Proof, Evidence, Civil Procedure Code, Turkish Civil
Code.
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Gilinlimiizde ilgi alan1 yiiksek olan ve her kesimin kullandig1 internet ag baglantilar ile
21. ylizyll yasam alanlarina ve bilgi diizeyine hizla ulasim sagliyoruz. Bununla birlikte
internette bircok yasam ile i¢ ice kaliyoruz. Haberleri takip ediyor ve yeniliklerden haberdar
oluyoruz. Internetin dogru kullanimi, iletisimin diizenli kurulabilmesine, belli bir plan ve
program dahilinde sunulan bilgileri gelistirip degistirerek yasamlarimizda uygulamalar
yapabiliyoruz.

Sistemsel olarak diinyanin farkli birgok tilkesinde olan gelismeleri takip edebiliyor, iilke
politikalarini izleyebiliyoruz. Ancak internette yayilan bilgilerin diizensiz, plansiz, kontrolsiiz
hali beyin yikimlar1 ve bununla birlikte olusan psikolojik bozukluklari da beraberinde
getirebiliyor. Devaminda toplumu olusturan insanlarin biitiinsel boyutta sagliksiz bir hal
almasi tlilkenin ileri gitme asamasinda sorunlari da beraberinde getirebiliyor. Ayn1 sekilde
bilingsiz olarak yayginlastirilan internetin, bizlerin gelecegini teskil eden yarinin biiyiikleri
cocuklara uygunsuz sekilde sunulmasi ve fark etmedikleri bilgisayar programlari ile olumsuz
diisiince yapilarinin beyinlerinde semalara biirlinmesine ve kontrolsiiz olarak gelismelerine
neden oluyor. Buna ek olarak hukuki boyutu da isin igine kattigimizda {ilkenin adalet
isleyisinde Onemli tezatliklar1 sunabiliyor. Ciinkii lilkenin ozellikle gdérev yapan adalet
insanlarmin bu bilgileri kontrol edip gerek iilke glivenligi gerekse diinya giivenligi agisindan
belli kanunlar etrafinda sekillendirilerek ¢erceve ¢izilmesine katkida bulunmasi, bilingsizligin
online gegerek bilinci harekete gecirme noktasinda gerekli yasal tedbirleri sunulmasini
saglamaktadir.

Bu kapsamda Oncelikli olarak, internetin amacina uygun kullanimi agisindan tanimi
yapilarak, neden internete ihtiyag duydugumuz belirtilip bunu takiben internette yapilan siber
zorbaliklarin  detayli incelenmesinin yapilmasimin ardindan, Yeni Medya kavramina
deginilerek, hukuki boyutta 6nemli boyut teskil eden kanunlara aciklik getirilerek bu konuda
bilgilendirilmek i¢in ¢6ziim Onerileri sunulacaktir.

Anahtar Kelimeler: Internet, Hukukta Internetin Yeri, Toplum, internet, Cocuk
Psikolojisi ve Internetin Etki Alanlari

ABSTRACT

Today, we are providing fast access to the 21st Century living spaces and information
level with the internet network connections that are high in interest and used by every
segment. However, we live in the internet with many lives. We follow the news and become
aware of the innovations. We can make applications in our lives by improving the correct use
of the internet, establishing communication regularly, developing and presenting information
within a certain plan and program.

Systematically we can follow developments in many different countries of the world
and follow country policies.However, irregular, unplanned, uncontrolled state of the
information that is spreading on the internet can bring with it the brain destructions and the
psychological disorders that occur together with it. The fact that the people who constitute the
society continue to be unhealthy in a holistic way can bring problems with the future of the
country. Likewise, the Internet, which is spreading unconsciously, causes the grandchildren of
the future, who are the future of us, to be offered to children inappropriately and cause their
computer programs and unfamiliar thoughts to develop their schemes and uncontrolled
development in their brains.In addition, when we include the legal dimension in our work, it
can present important contradictions in the justice process of the country. This is because the
country has important duties at the point of knowing that it is unconscious that especially the



people of justice who are in charge can control this information and form around certain laws
in terms of security of the country and world security.

In this context, we will firstly present a solution for informing this issue by clarifying
the laws that constitute important dimensions at the legal dimension by defining the proper
use of the internet for the purpose of the internet and specifying why we need an internete,
followed by a detailed examination of cyber bullying made on the internet.

Key words:Internet, Place of Internet in Law, Society, Internet, Child Psychology and
Internet Domain





