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‘SONRADAN ORTAYA CIKAN ZARAR’ DAVALARINDA
ZAMANASIMININ DURMASI
(TBK m. 153/1 b. 6)

SUSPENSION OF THE LIMITATION PERIOD IN CASES OF
LATENT DAMAGE
(Art. 153/1 par. 6 TCO)

Prof. Dr. Erdem BUYUKSAGIS

(0Y4

Nedeni olan sdzlesmeye aykiriligin veya haksiz fiilin gerceklestigi tarihten uzunca
sayilabilecek bir siire sonra dogan zarar, ‘sonradan ortaya ¢ikan zarar’ olarak adlandirilir. Bu tip
zararlarin tazmininde uygulanacak zamanasim Tiirk Yargitayi, Isvigre Federal Mahkemesi ve Avrupa
Insan Haklar1 Mahkemesi'nin yeni sayilabilecek kararlarma konu olmustur. Bu kararlarda
mahkemeler, hukuk giivenligini saglamak ve somut olay adaletini gerceklestirmek arasinda bir denge
kurmaya ¢alismislardir. Benzer yazili kurallardan hareket eden Tiirk ve Isvigre Yiiksek Mahkemeleri,
zamanasimmin baslangicna  dair farkli  sonuglara ulasmuslardir. Isvigre uygulamasiyla
kiyaslandiginda, somut olay adaletini 6n planda tutan Tiirk uygulamasinin ulastig1 sonuglarin Avrupa
Insan Haklar1 Mahkemesi igtihadi 15181 altinda ashinda 6ngériilii ve makul oldugu sonucuna
ulagilabilir. Bununla birlikte, Yargitay kararlarindaki gerekceler Kanun’un lafzi karsisinda tartigma-
lidir. “‘Sonradan ortaya ¢ikan zarar’ davalarinda Yargitay’in haksiz fiil ve sdzlesmesel sorumluluk
alanlarinda yeknesak sekilde uygulayabilecegi bir zamanagimi kuraliyla hem gerekgelerine getirilen
elestirileri bertaraf edip hem de gelistirdigi igtihat yoluyla simdiye kadar ulastigi sonuclari
korumasinin miimkiin olup olmadig: irdelenmeye deger bir konudur. Biz bu makalede, ‘sonradan
ortaya ¢ikan zarar’ davalarinda yeknesak sekilde uygulanabilecek, Avrupa Insan Haklar1 Sézlesme-
si’nin 6. maddesinin 1. fikras1 ile uyumlu ve kaynagini dogrudan Tiirk Borg¢lar Kanunu’nda bulan
0zglin bir zamanagimi rejimi dnerecegiz.

ABSTRACT

Latent damage is loss or damage which is not immediately obvious to the ordinary person.
Often it is only a long time after the breach of contract or tort occurs that an ordinary person can be
expected to be aware of its outcomes. Various decisions of the Turkish Supreme Court, the Swiss
Federal Supreme Court, and the European Court of Human Rights have dealt with the limitation
regime applying to claims for latent damage. In recent decisions, courts have tried to establish a
balance between procedural safeguards and substantive justice. The Turkish and Swiss Supreme
Courts, ruling on the basis of similar legal grounds, have reached different outcomes regarding the
starting point of limitation period. In the light of the principles established by the European Court of
Human Rights, it seems that the decisions handed down by the Turkish Supreme Court favouring
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substantive justice over procedural safeguards are quite farsighted and reasonable, especially
compared to Swiss case law. That being said, the arguments raised by the Turkish Supreme Court in
its decisions are not necessarily consistent with the wording of the statute. It is worth studying
whether, thanks to a uniform limitation regime in line with the statute and applicable to both breach
of contract and tort, the Turkish Supreme Court could respond to criticism over its arguments while
maintaining the results it has reached in cases of latent damage. In this paper, we will present a single,
core limitation regime, which will apply to all claims for remedies for breach of contract and tort and
be compatible with Article 6(1) of the European Convention on Human Rights.

Anahtar Kelimeler: Muacceliyet, Zarar, Zamanasimi, Hukuk giivenligi, Adil yargilanma
hakki, Mahkemeye erisim hakki, AIHS, ATHM

Keywords: Maturity, Damage, Limitation period, Legal Certainty, Right to a Fair Trail, Right
to Access to Justice, ECHR, ECtHR
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YARGITAY’IN GENEL HACi.Z YOLUYLA iLAMSIZ TAKi]}E
BASVURU HAKKINA ILISKIN OLARAK VERMIS OLDUGU
BAZI KARARLAR UZERINE DUSUNCELER

CONSIDERATIONS ON ANUMBER OF SUPREME COURT
DECISIONS REGARDING THE RIGHT OF APPLICATION TO
THE EXECUTION PROCEDURE WITHOUT JUDGMENT

Doc. Dr. Cenk AKIL Ars. Gor. Mehmet Akif GUL

(0Y4

Yargitay’in genel haciz yoluyla ildmsiz takibe bagvuru hakkina iligskin verdigi bazi kararlar
elestiriye acik niteliktedir. Bu anlamda, tahkim sartinin veya sdzlesmesinin varligi halinde, tiiketici
hakem heyetinin gérevine giren bir uyusmazligin s6z konusu olmasi halinde ya da alacaklinin elinde
bir ilam olmas1 halinde, ilamsiz icraya bagvurulup basvurulamayacagi énemli meseleler olarak 6ne
¢ikmaktadir. [lamsiz icra yoluyla takibe basvuru hakkinn igtihat yoluyla sinirlandiriimasi hak arama
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hiirriyeti bakimindan oldukg¢a sorunlu goriinmektedir. Bu bakimdan, Yargitay’in genel haciz yoluyla
ilamsiz takibe bagvuru hakkini sinirlayan kararlarmin tahlili 6nem kazanmaktadir. Bu ¢alismada,
gerek Yargitay kararlarini gerekse doktrinde ileri siiriilen goriisleri inceleyerek konu hakkindaki
diistincelerimizi beyan edecegiz.

Anahtar Kelimeler: i1amsiz icra, tahkim sart1 ve tahkim s6zlesmesi, tiiketici hakem heyeti,
ilamli icra, hak arama 6zgiirligi.

ABSTRACT

Some decisions of the Supreme Court regarding the right of application to the execution
procedure without judgment are open to critism. In this sense, it stands out as an important issue
whether or not someone can apply to the execution procedure without judgment in case of existence
of an arbitration clause, having competence of consumer arbitration committee or the creditor’s
having a court decision. Limitation of the right of application to execution procedure without
judgment through case law seems to be problematic in terms of procedural guarantees. In this respect,
it has become important to examine the decisions of the Supreme Court which restrict the right of
application to execution procedure without judgment. In this work, we will discuss the issue by
examining the opinions of both the Supreme Court and the doctrine.

Keywords: Execution procedure without judgement, arbitration clause and arbitration
agreement, consumer arbitration committee, execution procedure with judgement, procedural
guarantees.
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MUSTEREK FAILLIK
CO-PERPETRATOR OF A CRIMINAL ACT

Osman ATALAY

(0Y4

Bu calismada, toplum ic¢inde yasayan insanin tek basina ceza kanununda belirtilen bir sugu
islemesi durumunda ferdi fail, birden fazla fail ile fikir ve irade isbirligi igerisinde sucu islemesi
durumunda miisterek fail olacagi, failligin 6zelligi ve ceza kanunundaki yeri, sug ortakligi, istirak ile
ferdi failligin ayrimi, konumuzun ana baghigi olan miisterek faillik kavrami, 6zelligi, eski ve yeni
TCK ya gore farki, seriklikten ayrimi, miisterek failligin diger faillik tiirleri olan miistakil, dogrudan
ve dolayh faillikten farki, miisterek failligin diger goriiniis sekilleri olan ihmali suglarda, 6zgii
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suclarda, ¢ok failli suglarda ve taksirli suglarda durumu, miisterek failligin en dnemli 6zelliklerinden
fiil lizerinde ortak hakimiyet kurulmasi teorisi, yeni TCK ile 6nem kazanan baghlik kurali, sirayeti
ve goniillii vazgegme ayrintili olarak incelenerek aciklanmis, sonugta miisterek faillikle ilgili 6rnek
Yargitay kararlar1 belirtilmistir.

Anahtar Kelimeler: Faillik, miisterek faillik, istirak, seriklik, fiil {izerinde hakimiyet, baglilik
kural1.

ABSTRACT

In this study, it is explained in detail that in case of a criminal act specified in the criminal law
a person who lives in the society alone will be an individual offender, the individual will be a common
perpetrator (co-perpetrator) in case of criminal action in cooperation with more than one perpetrator,
the nature of the act and its place in the criminal law, accompliceship, discrimination between the
participation (cooperation) and the individual perpetrator (individual offender), the concept of co-
perpetrator of a criminal act which is the main title of our subject, the difference according to the old
and new Turkish Criminal Law, the distinction from the complicity, the difference between the co-
perpetrator (joint perpetrator) of a criminal act and the other types of accompliceship such as; direct,
indirect accompliceship, the status of co-perpetrator of a criminal act in its the other forms of
negligent offenses, typical crimes, crimes with more than one perpetrator, the theory of condominium
in the act which is one of the most important features of the co-perpetrator of a criminal act, the
loyalty rule which has gained importance with the new Turkish Criminal Law, its effect and, voluntary
remitment and, in the conclusion section, the prejudications of the Supreme Court concerning the co-
perpetrator of a criminal act are mentioned.

Keywords: perpetrator, accompliceship, participation (cooperation), complicity, condominium
in the act, loyalty rule.
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YARGILAMA BiRLIGI VE YARGITAY

UNIFICATION IN JUDICIARY
AND
THE HIGH COURT OF APPEALS

Mehmet Biilent SELCUK

07/
Bu ¢alismada, insan - Toplum - Devlet ve Siyasi Iktidar kavramlari hareket noktalaridir. Bu

kavramlar ve bunlarm birbirleriyle iliskileri incelenerek Siyasi iktidarin Sinirlandirilmasi kavramina
ulagilmistir.
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Kuvvetler Ayriligi Ilkesi siyasi iktidarmn simirlandirilmasinda en 6nemli aragtir. Ancak
uygulamada, bu ilkenin tatbiki yeterli goriilme- yerek her bir kuvvetin de kendi i¢inde ayrilip
parcalandig1 goriilmektedir. Bu hal siyasi iktidari bir iktidar olmaktan uzaklastirmakta, toplum ve
devlet hayatinda zaman zaman kargasa halleri yasanmaktadr.

Bu konudaki ilke; Kuvvetler Arasinda Ayrilik ancak Her Bir Kuvvet Iginde Birlik olarak ifade
edilebilir: Yasamada Birlik- Yiiriitmede Birlik-Yargilamada Birlik ilkesi...

Yasama alaninda ¢ift meclis uygulamasi, yiiriitme alaninda silahli kuvvetlerin 6zerk durumu
ve yargilama alaninda c¢ok sayida yiiksek mahkeme seklindeki teskilatlanma, her bir kuvvet icindeki
parcalanmay1 gostermektedir.

Bu ¢alismada, Tiirkiye’de mevcut alt1 yiiksek mahkemeden biri olan Yargitay Incelenmekte ve
Yargilama Birligi Ilkesi agisindan konumu belirlenmeye gayret edilmektedir.

Ortaya atilan tez ise, Yargilama Birligi Ilkesi’nin uygulanabilmesi acisindan yargilama
teskilatinin tek bir yiilksek mahkeme ¢atisi altinda toplanmasinda Yargitay’in bir niive olmasi ve
bunun olmamasi durumunda Yargitay’in par¢alanmis bir takim gorevlerinin tekrar birlestirilmesinin
saglanmasidir. Bunlar ise, Askeri Yargitay’in Yargitay’a katilmasi ve Yiice Divan gorevinin
Yargitay’a verilmesidir. Tezin iddiasi, her bir kuvvet icinde mutlak birlik saglanmasi ve bu amaca
dogru miimkiin oldugu kadar toparlanmanin, toplum ve devlet hayatinda var olan bir¢ok sorunu
ortadan kaldirabilecek bir yol oldugudur.

Insan ve toplumun mutlulugu igin devlet hayatinda siyasi iktidarin smirlandiriimas
diistiniiliirken, asiriliklardan uzak orta bir yol bulunmasi ve siyasi iktidar sinirlanirken, onun bir
iktidar olmaktan ¢ikarilmamasi1 gerekmektedir.

Anahtar Kelimeler: Insan, Toplum, Devlet, Siyasi Iktidar, Siyasi Iktidarmn Sinirlandiriimasi,
Kuvvetler Ayrilig1 ve Yargilama Birligi.

ABSTRACT

Human, society, state and political power are starting points in this study. The investigation of
these concepts and their interactions led to the concept of limitation of the political power.

The principle of separation of powers is the most important tool in limiting the political power.
But in practice, even the implementation of this principle is considered insufficient and each power
is furthermore fragmented within itself. This situation however leads to depreciation of the political
will to such an extent that it is not even able to exercise the necessary degree of power and the relations
between the state and society occasionally suffer from a state of chaos.

The pirinciple in this respect could be stated as follows; separation of Powers but consolidation
of a power within itself. The principle of unification in judiciary, unification in legislation, unifucation
in executive.

Bicameral legislative branch, the autonomy enjoyed by the military forces with respect to the
executive branch and the presence of numerous high cnchourts in the judicial branch are cases of
fragmentation of Powers.

This study focuses on the High Court of Appeals, which is one of the six high courts in Turkey
and intends to locate its position with respect to the principle of unification in trial.

The thesis put forward is that the High Court of Appeals is the right institution under whose
umbrella the functions of the high courts currently operating should be consolidated in order to
reassure the principle of unification of trial. If that is not achievend however, these fragmented
functions of the High Court of Appeals should be unified somehow. The annexation of the Military
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High Court of Appeals and the reassignment of the role High Tribunal to the High Court of Appeals
are steps to be taken. The claim of this thesis is that consolidation within each power should be
urgently accomplished and that would lead us to the path of improvement in political and social
affairs.

While limitations are put on the political power fort he sake of human and social well being, a
moderate line should be adopted and attention should be paid in order not to leave political power
without any power at all.

Keywords: Human, Society, State, Political Power, Limititation of the Political Power,
Separation of Powers and Unification in Judiciary.
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