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YARGITAY DERGISI YAYIN ILKELERI

1. 1975 yilinda yayin hayatina baglayan Yargitay Dergisi (YD), “Hakemli Dergi” statiisiinde
Uc ayda bir olmak Uzere Ocak, Nisan, Temmuz ve EKim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer wverilir. Hakemli olarak
yayinlanmasina karar verilen makalelerin hakemli oldugu dergide ayrica gosterilir. Hakemsiz
makalenin yaymlanip yayinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amact; hukuki konularda bilimsel ¢aligmalar yayimlamaktir.

4. Yazilarm; 6zgiin, baska bir yerde yayimlanmamis veya yayimlanmak iizere gonderilmemis
olmas gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk yazara aittir.
6. Makale, bilgisayar ortaminda Microsoft Word programinda yazilir.

7. Makale, bilimsel bir ¢alisma niteligini tagsiyamayacak 6l¢iide kisa ya da makale formatinin
sinirlarin1 asacak sekilde uzun olmamalidir.

8. Derginin yazi dili esas olarak Tiirkge olmakla birlikte, dergide yabanci dilde yazilara da yer
verilir. Yazi, Tiitkce veya yabanci dillerden herhangi birinde yazilmis olsa dahi 13 kelimeyi
asmayan “bashk”, 150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime arasi “anahtar kelimelerin
(keywords)” bulunmasi gerekir. Makalenin adi, “6z”i, anahtar kelimeleri, keywords ve abstract
bilgileri Tiirk¢e ve Ingilizce olarak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin basina
eklenip, Tiirkce veya Ingilizce olarak yazarlari tarafindan makale ile birlikte gonderilir.

9. Yazar adi1 ve soyadini, unvanini, gorev yaptigr kurumu, iletisim adresi ile telefonunu ve

mutlaka e-mail adresini ¢alismasinin basina ekleyecegi {ist kapak sayfasi ile birlikte bildirmelidir.
Makale, A4 boyutunda birinde yazara iligkin bilgileri iceren kapak sayfasi bulunan, digerinde
bulunmayan iki niisha halinde gonderilir.
Yazi, ana metinde 1,5 satir araligi ile 12 punto; dipnotlarda tek satir araligi ile 10 punto kullanilarak
Times New Roman, normal stil karakterinde yazilmali, metin iki yana yaslanmali, sayfanin tim
kenarlarinda 2,5 cm bosluk birakilmalidir. Baslik ve alt bagliklar disinda koyu (bold) yaz1 karakteri
kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama isaretlerinden sonra kullanilir.
Dipnotta kaynak verilirken yazarm soyadi ve adinin sadece bas harfleri biiyiik olur. Verilen kaynak
kitap ise kitabin adi, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirasi ile verilir.
Verilen kaynagin makale olmasi halinde ayrica, makale ad1 ¢ift tirnak i¢ine alinir. Ancak makalenin
yer aldig1 eserin basim yeri ve tarihinin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise
makale yazarmin soyadi adi, makale adi, dergi ad1 ve sayisi, hangi tarihte ve hangi siteden erisildigi
bilgilerine sirasi ile yer verilir. Tiim gondermeler yazarin soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi, Ankara 2012, s.28.

Makale igin ornek: Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agcilan
Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan: Tasarrufun Iptali Davalarinda
Yargitay Tarafindan Kabul Edilen Ozel Dava Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
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S.2015/4(64), 11.03.2016 tarihinde  http://dergiler.ankara.edu.tr/dergi-ler/38/2071/21478.pdf
adresinden erisildi.

Gonderme 6rnek: Yilmaz,

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakca; metin igindeki ilk (tam) atiflar,
“yazarin soyadi, adi1” seklindeki alfabetik diizene uyularak ddizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi, Ankara 2012.

_ Demir, Mehmet: “Hadkime Hukuki Sorumlulugu Nedeniyle Agi-lan Tazminat Davasi”,
(AUEHFD, C.VII, S. 2003/3-4, 5.805-861).

12. Makalede “anlatim plani”na veya “i¢indekiler’’e yer verilmez.
13. Makalede yer alan kisaltmalara iligkin cetvel metnin sonunda yer almalidir.

14. Makale yayimlanmak tizere dergi@yargitay.gov.tr adresine e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini yapmis olduklar1 ve bu haliyle
“basila” verdikleri kabul edilir. Bilimsellik Ol¢iitlerine uyulmadigr ve olaganin iizerinde yazim
yanliglarinin tespit edildigi yazilar, Yaymn Kurulu tarafindan geri ¢evrilir. Makale, Yargitay Dergisi
yayin ilkelerine uygun degilse reddedilir. Reddedilen yazilar yazarina iade edilmez.

16. “Kor hakemlik” sistemi uyarinca, kapak sayfasi olmayan makale niishasi hakemlere
gonderilir. Yazara yazinin hangi hakeme gonderildigi konusunda bilgi verilmez. Yazinin
yayimlanmasi hakemler tarafindan uygun bulunmadigi takdirde durum yazara bildirilir. Hakem
raporlari esaslh diizeltme igeriyorsa; rapor, hakem adi belirtilmeksizin yazara gonderilir. Yazar, sadece
belirtilen diizeltmeler cergevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan kabul
edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosuluyla makale yayimlanir. Hakemlerin
raporlarinin olumsuz olmasi durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayili Resmi Gazete’de yayimlanan
“Kamu Kurum ve Kuruluslarinca Odenecek Telif ve Islenme Ucretleri Hakkinda Yonetmelik”
cergevesinde telif ve hakem ticreti 6denir. Yazilar yayimlanmak {izere kabul edildigi takdirde,
elektronik ortamda tam metin olarak yayimlamak da dahil olmak {izere tim yayin haklar1 Yargitay
Dergisi’ne aittir. Yazarlar telif haklarin1 Yargitay Dergisi’'ne devretmis sayilir. Elektronik yayim
icin ayrica telif ticreti 6denmez.

18. Yayimlanan makalenin yazarina ii¢ adet, hakemlere birer adet dergi gonderilir.

19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mevzuat degerlendirmeleri ile
bilgilendirici notlara da yer verilir. Bu tiir yazilar hakeme gonderilmeyip, Yayin Kurulu karar ile
yayimlanir.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, hakem raporlari arasinda geligki
olmasi halinde editoriin goriisii dogrultusunda veya {igiincii bir hakem raporu alindiktan sonra Yayin
Kurulu’nun onayi gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numarasi verilir.

22. Dergiye yayinlanmak iizere makale gdnderen yazar yukaridaki yayin ilkelerini kabul etmis
say1lir.
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JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation (JCoC) is a quarterly “peer-
reviewed” periodical issued in January, April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles. Manuscripts designated for
publication through peer-review shall be indicated as such in the Journal. The Editorial Board shall
decide whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or submitted for publication
elsewhere.

5. Author(s) shall have all liabilities arising from the published article.
6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or too long to exceed the limits
of the article format.

8. While JCoC’s publication language is essentially Turkish, it shall accommodate articles in
foreign languages as well. The article, whether in Turkish or in any foreign language, must have a
“title” not exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8 “keywords”. The title,
abstract and keywords of the article shall be included in the manuscript in Turkish and English
together. Such information shall be inserted in the beginning of the article in the said order, and
submitted in Turkish or in English along with the manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated organization, contact address and
telephone, and absolutely, e-mail address in the top cover page added to the beginning of the
manuscript. The manuscript shall be submitted in two copies each in A4 size paper, one having the
cover page with author information, the other with no author information. The manuscript shall be
typed in normal style, justified, Times New Roman 12 font size with 1.5 line spacing in the
main text, and 10 font size, single spaced in the footnotes; page margins 2,5 cm all around. Bold
font should not be used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking numbers inserted after punctuation
marks in the text. When providing references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is referenced, the referencing shall include the
title, place of print, year of print and referred page of the book in the order herein. Where an article is
referenced, the title of the article shall be quoted in double-quotation marks. However, it is not necessary
to include the place of print and the date of the work in which the article appeared. Where the reference
source is from the Internet, the following information shall be furnished in the following order: last name
and given names of the author, article title, Journal title and issue, date of access and website address. All
citations shall mention the author’s last name.

Example of bookreference: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi, Ankara 2012,
p.28.

Example of article reference: Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle
Agilan Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.
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Example of Internet reference: Albayrak, Hakan: Tasarrufun Iptali Davalarinda Yargitay
Tarafindan Kabul Edilen Ozel Dava Sartlari, Ankara Universitesi Hukuk Fakultesi Dergisi, No
2015/4(64), accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/2071/21478. pdf.

Example of citation: Yilmaz,

11. The manuscript should have a “references section” at the end. It is organized with respect
to the alphabetical order of “author’s surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi, Ankara 2012.

_ Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan Tazminat Davast”,
(AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the article.

13. The “Abbreviations Chart” should be placed at the end of the
text.

14. The manuscript submitted for publication shall be communicated by e-mail to:
dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by authors to the Journal have been
checked and submitted “for print as is”. Manuscripts that are identified as non-conforming to the
scientific criteria and having more spelling errors than usual shall be returned by the Editorial
Board. Where the manuscript fails to comply with the editorial principles of the Journal of the Court
of Cassation, it shall be rejected. Rejected manuscripts shall not be returned to the author.

16. Pursuant to the “double blind peer review” system; the copy of the manuscript without the
cover page shall be communicated to the reviewers. No information on reviewers shall be furnished to
the author. Where the reviewers do not approve the manuscript for publication, this shall be notified to
the author. Where the reviewers’ report calls for major revision(s), such report shall be communicated to
the author without indicating the identity of reviewers. The author may make changes only in the context
of the requested corrections. The manuscript shall be published provided that such corrections be
accepted, inserted by the author and approved by the reviewers. Where the reviewers’ report is negative,
no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and reviewing fees respectively on the
basis of the “Regulation on Copyright and Processing Fees Payable by Public Entities” published in
the Official Gazette of 23 January 2007 issue 26412. Where the manuscripts are accepted for
publication, all publication rights shall be owned by the Journal of the Court of Cassation including
full-text publication in electronic media. Authors shall be considered to have transferred their
copyright to the Journal. No further royalties shall be paid for electronic publication.

18. Three copies of the Journal that contains the published article shall be sent to the author,
and one each to the reviewers.

19. The Journal includes translated works, book and decision reviews, informative notes on
legislative reviews as well. Such works shall not be directed to reviewers; they will be published by
a decision of the Editorial Board.
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20. The manuscript requires approval by at least two reviewers for publication; where the
reviewers’ reports fail to concur, the approval of the Editorial Board shall be required upon the
Editor’s opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of receipt.

22. Authors who submit manuscripts to the Journal for publication shall be deemed to have agreed
to the editorial principles herein.
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CEZA MUHAKEMESINDE TEMYIiZ iNCELEMESININ KAPSAMI VE SINIRLARI

THE SCOPE AND THE LIMITATIONS OF APPELLATE REVIEW IN CRIMINAL
PROCEDURE

Prof. Dr. Mustafa Ruhan ERDEM
Av. Cihan KAVLAK

0z

CMK’nin (Ceza Muhakemesi Kanunu) istinafa iliskin hiikiimlerinin yiiriirliige girmesiyle
birlikte temyiz, BAM (Bolge Adliye Mahkemesi) denetiminden geg¢mis olan kararlarin yalnizca
hukuksal yéniyle incelenecegi bir kanun yolu haline gelmistir. CMK’1n temyize iligskin diizenlemeleri
kapsaminda, hukuksal denetim ve maddi olay denetimi ayriminin nasil yapilacagi, incelemenin ileri
stiriilen temyiz nedenleriyle sinirli olarak yapilmasinin uygulamaya nasil yansiyacagi énemli sorunlar
olarak goriinmektedir. Bu ¢alismada 6gretideki goriisler ve ictihatlar 1s181inda temyiz incelemesinin
kapsam ve sinirlari ele alinmustir.

Anahtar Kelimeler: Istinaf, temyiz, kanun yolu, Yargitay.
ABSTRACT

In conjunction with the entry into force of the provisions of Law of Criminal Procedure relating
to appeal, cassation became a legal remedy that examine the decisions, which are controlled by the
Regional Court of Appeal, only juridically. Within the context of the provisions of Law of Criminal
Procedure relating to cassation, these seem to be the important problems that how to make a
distinction between juridical inspection and material fact inspection, and the reflections of making
examination limited to alleging reasons of cassation. In this article, it is examined the scope and the
limitations of appellate review in the light of doctrinal views and court practices.

Keywords: Appeal, cassation, legal remedy, Court of Cassation.
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TURK VE ISVICRE HUKUKU’NDA GERCEKLESTIRILEN REFORMLARIN
KONKORDATO HUKUKU BAKIMINDAN GETIRDiGI DEGISIKLIKLER

AMENDMENTS BY SWISS AND TURKISH
REFORMS TO CONCORDAT LAW

Dr. Ogretim Uyesi Mert NAMLI

oz
Piyasa ekonomisinin karakteristik unsurlarindan birinin azami kér elde etmek amaciyla rekabetgi
yontemlerin uygulanmasi oldugu goz oniine alindiginda, Iflas Hukuku ve buna iliskin diizenlemelerin
ekonomide biiyiik bir rol oynadigi rahatlikla ifade edilebilecektir. Bu nedenle Iflas Hukuku’nun

amaglarindan birinin, finansal zorluklar i¢inde bulunan borglulart iflastan kurtarmak oldugu kabul
edilmektedir.

Isvigre’de 2001 yilinda Swissair’in iflas etmesi, Isvigre Iflas Hukuku’nun bir reforma ihtiyag
duyup duymadiginin tartisiimasini tetiklemistir. Buradaki elestiriler, Isvigre Borg Igin Takip ve Iflas
Kanunu'nun igletmelerin  kurtarilmasinin ~ kolaylastirilmasinda ~ verimsiz ~ kaldigi  hususunda
yogunlasmustir. Isvicre Parlamentosu’nda yillarca siiren goriismeler neticesinde Isvigre Iflas Hukuku’nda
degisiklik yapan bir kanun yapilmis ve bu kanun, 01.01.2014 tarihinde ytiriirliige girmistir.

Turk Hukuku’nda ise uzun siiredir iflasin ertelenmesi kurumu, amaglarimi yerine getiremedigi
gerekgesiyle yogun sekilde elestirilmistir. Bu nedenle Icra ve Iflas Kanunu ile Diger Baz1 Kanunlar’da
Degisiklik Yapan 7101 Sayili Kanun ile iflasin ertelenmesi kurumu kaldirilmis ve konkordato, Tirk
Iyilestirme Hukuku’nun temel kurumu niteligine doniistiiriilmiistiir.

Bu makalede Isvigre ve Tiirk Hukuku'nda gerceklestirilen bu reformlarin getirdigi degisiklikler
karsilagtirmali bir bakis acisiyla ele alinacaktir.

Anahtar Kelimeler: Konkordato, iflas, 7101 sayilhi Kanun, konkordato miihleti, iflasmn
ertelenmesi

ABSTRACT

Insolvency laws and regulations play an important role in the economy and wider society, given
that a defining characteristic of a market economy is the use of competitive methods in order to achieve
maximum profit. Because of this, it is considered one of the main objectives of the insolvency law is to
avoid unnecessary liquidations and rehabilate debtors in financial difficulties.

In Switzerland, the collapse in 2001 of Swissair sparked a debate over the need to amend Swiss
Insolvency Law. Criticism was raised that Swiss Debt Enforcement and Bankruptcy Law had proven
ineffective in facilitating the restructuring of companies in distress. After years of controversies and
negotiations in the Swiss Parliament, the revised DEBL finally entered into force on January 1 2014.

In Turkish law, the bankruptcy postponement mechanism has been criticised for failing to fulfil its
essential goals. Therefore The Law numbered 7101 on the Amendments in Enforcement and
Bankruptcy Law and Certain Laws abolished the institution of bankruptcy postponement and
modernized the institution of concordat.

In this paper, we will focus on the analyzing these reforms on Swiss and Turkish Insolvency Law.

Keywords: Concordat, Bankruptcy, Law no 7101, moratorium, bankruptcy postponement
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TEMYIZ YA DA BOZMA KAPSAMI DISINDA KALAN HUKUM SONUCU
PARCALARININ BOZMA UZERINE YAPILAN YARGILAMA SONUNDA TEKRAR
OLUSTURULMASI GEREKLILiGI

ON THE REQUIREMENT OF RESTRUCTURING THE PARTS OF THE COURT
DECISIONS REMAINED OUT OF THE SCOPE OF APPEAL OR QUASH.

Dr. Cemal Fazil KARAKAS

Blyuk buylk dedem,
Karakose kadist,
Fakih Feriz’in anisina sayguyla...

0z
Bu calismanin amaci ilk derece mahkemeleri ile bolge adliye mahkemelerince verilen
kararlarin Yargitay’ca bozulmasi iizerine yapilan yargilamanin sonunda verilecek kararlarin ne

sekilde kaleme alinacagi ve 6zellikle temyiz ya da bozma kapsami disinda birakilmig kisimlarin,
sonraki kararda tekrar yazilip yazilmayacagi konusunu agikliga kavusturmaktir.

Yargitay Dairelerinin ve Hukuk Genel Kurulu’nun buna iliskin ¢eliskili -g0rtinen- kararlari
bulunmaktadir.

Bu sorunun ¢6ziimii i¢in 6nerimiz dava tiirlerine gore bir ayrim yapilmasi ve insai davalar i¢in
farkli, tespit davalart ile eda davalar1 bakimindan farkli karar yazimlarinin olusturulmasi
gerekliligidir.

Anahtar Kelimeler: Karar, temyiz kapsami, kismi bozma, usuli miiktesep hak, insai hiikiim,
eda hikmdi, tespit htikmd.

ABSTRACT

The aim of this study is to clarify how the appealed verdicts of the first degree courts or
district courts quashed by the Court of Cassations are redrafted and in particular whether the parts
remaining out of the scope of the quashed verdicts should be redrafted after the following
judgement. The Chamber of the Court of Cassation and the General Assembly of the Civil Law have
seemingly contradicting decisions regarding to this issue.

Our proposal for the solution of this problem is to make a distinction according to the types of
cases and the necessity of different judgment writing methods in terms of between constitutive
lawsuits and declaratory or performance lawsuits.

Keywords: Verdict, scope of appeal, partial quash, procedurally acquired right, constructive
verdict, performance verdict, determinative verdict.
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ULUSLARARASI HUKUKTA DEVLETLERIN TANINMA SORUNSALI VE BASLICA
TANINMA TURLERI

PROBLEM OF STATES RECOGNITION IN INTERNATIONAL LAW AND TYPES OF
RECOGNITION

Dr. Mesut SOHRET

0z

Uluslararasi hukukta yeni devletlerin ortaya ¢ikmasi bu olusumlarin ayn1 zamanda uluslararasi
sistemdeki mevcut devletlerce taninmasi sorununu da beraberinde getirmektedir. Tanima konusunda
meydana gelen en biiyiik sorun bu islem igin belirlenmis olan standart ve otomatik bir
mekanizmanin olmamasidir. Bu alanda yapilan bir¢ok bilimsel ¢calismada dikkat ¢ekilen tutarsizlik
ve uzlasi eksikligi esas itibariyle devletlerin siyasi ¢ikarlar1 ve dis politika tercihleri dogrultusunda
yeni bir siyasal otoriteyi tanima veya tanimamalarindan kaynaklanmaktadir. Bir baska deyisle
mevcut sistem i¢inde yer alan devletlerin yeni bir siyasi olusumu devlet olarak taniyip tanimamalari
tamamiyla bu devletlerin inisiyatifinde bulunan bir konudur. Bu kapsamda mevcut devletler s6z
konusu yeni siyasi olusumlart kendi ulusal c¢ikarlari dogrultusunda tanima ya da tanimama
konusunda tercihte bulunmaktadirlar. Bunun sonucunda bazi siyasi olusumlar uluslararasi
sistemdeki devletler tarafindan taniarak devletsellik (statehood) elde ederken bazilar1 da sistem
icinde taninmamig bolgeler (unrecognized region) olarak varliklarini siirdiirmek durumunda
kalmaktadir. Bu durum siiphesiz uluslararast hukuk ve uluslararasi iliskiler agisindan bazi sorunlari
ve bazi ¢ifte standartlar1 da beraberinde getirmektedir. Zira mevcut uluslararasi sistem iginde
mevcut devletlerin toprak biitlinliikleri temel bir uluslararasi ilke oldugundan mevcut bir devlet
icinden ortaya cikan siyasi olusumlarin devlet olarak taninmasi uluslararasi sistemin igleyisini
etkileyerek bazi siyasi sorunlarin yasanmasina neden olmaktadir. Bu g¢alisma yeni ortaya c¢ikan
siyasi olumlarin devlet olarak taninma sorunsalini uluslararasit hukuk perspektifinden inceleyerek
taninmanin teorik boyutlarini ortaya koymakta ve bu kapsamda taninma konusunda var olan mevcut
teorik yaklasimlardan kurucu, agiklayici ve hukuki standartlara gére tanima bi¢imlerini agiklamaya
calismaktadir. Bunun yaninda ¢alisma, yeni siyasi olusumlarin devlet olarak taninmasi konusunda
var olan mevcut tanima tiirleri i¢indeki; hukuki tanima (de jure), fiili tanima (de facto) kolektif
tanima, kosullu tanima (conditional) ve erken tanima (early) yontemlerini giincel Orneklerle
incelemeyi amaglamaktadir.

Anahtar Kelimeler: Taninma, Uluslararas1 Hukuk, Devletlerin Taninmasi, Kurucu Tanima
Teorisi, A¢iklayict Tanima Teorisi, Hukuki Tanima, Fiili Tanima, Kollektif Tanima.

ABSTRACT

The emergence of new states in international law brings with it the problem of recognition of
these formations in the international system at the same time. The biggest problem with recognition
is the lack of a standard and automatic mechanism for this process. The inconsistency and lack of
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consensus drawn in many scientific studies on this field is mainly due to the recognition or non-
recognition of a new political authority in the direction of states’ political interests and foreign
policy preferences. In other words, states that are present in the current system cannot recognize and
recognize a new political entity as a state is completely a matter which is at the initiative of these
states. In this context, existing states prefer to recognize or not recognize new political entities in
their own national interests. As a result, some political formations are recognized by the states in the
international system and gain statehood, while others have to maintain their existence as
unrecognized regions in the system. This undoubtedly brings some problems and some double
standards in terms of international law and international relations. Because the territorial integrity of
the existing states within the existing international system is a basic international principle, the
recognition of the political formations emerging from an existing state causes some political
problems by affecting the operation of the international system. This study reveals the theoretical
dimensions of recognition of emerging political events by examining the problem of state
recognition from the perspective of international law and attempts to explain the existing theoretical
approaches to recognition in terms of foundational, explanatory and legal standards. The study,
however, shows that within the existing forms of recognition of the recognition of new political
formations as states, de jure, de facto collective recognition, conditional recognition and early
recognition methods with actual examples.

Keywords: Recognition, International Law, Recognition of States, Constructive Recognition
Theory, Decleratory Recognition Theory, De Jure Recognition, De Facto Recognition, Collective
Recognition.
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ISVICRE FEDERAL MAHKEMESI’NIN 11.12.2017 TARIHLI KARARI ISIGINDA SOZLU
VASIYETNAMENIN KOSULLARI HAKKINDA BIR DEGERLENDIRME

AN EVALUATION OF THE CONDITIONS OF AN ORAL WILL IN LIGHT OF THE
DECISION OF THE SWISS FEDERAL COURT DATED 11.12.2017

Dr. Ogretim Uyesi Pinar CAGLAYAN AKSOY
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Turk-isvicre Hukuku'nda sozlii vasiyetname yapildigi durumlarda, mirasbirakanin son
arzularinin taniklar tarafindan kotiiye kullanilmasmin bertaraf edilmesi gerekliligine biiyiik 6nem
atfedilmistir. Bu nedenle s6zI( vasiyetnameyi dizenleyen kanun hikimlerine (TMK md. 539-541)s1k1
sikiya bagl kalinmis; mahkemeler, bu kurallardan en ufak bir sapma halinde vasiyetnamenin iptal
edilmesi gerektigi yoniinde karar vermistir. Isvigre Federal Mahkemesi, 11.12.2017 tarihinde yakin
oliim tehlikesinin s6z konusu olmasi nedeniyle bir hastanede iki tanik huzurunda yapilan sozli
vasiyetnamenin gecerli olup olmadig1 konusunda verdigi kararda 6nemli tespitlerde bulunmustur. Bu
kararda Federal Mahkeme, animus testandi’nin (vasiyet yapma iradesi) varligindan bahsedilmesi i¢in
vasiyetcinin son arzularini sozlii olarak ifade etmesinin sart olmadigina hiikkmetmistir. Bunun yani sira,
vasiyetnamenin yapilmasina veya Onerinin igerigine itiraz edebilecek akli ve fiziksel melekelere sahip
oldugu miiddetce, vasiyet¢inin sozlii vasiyetname siirecini baslatan taraf olmasinin gerekmedigi
belirtilmistir. Bu ¢ercevede, taniklardan biri tarafindan bir vasiyet 6nerisinin okunmasi ve vasiyet¢inin
basii saglayarak bu Oneriyi onaylamasi, Art. 506 ZGB (TMK md. 539) hiikmiine aykirilik teskil
etmemektedir. Bu karar sozlii vasiyetname sartlarnin kati bir sekilde yorumlanmamasi ve acil

durumlarin gerektirdigi esnekligin saglanarak mirasbirakanin son arzularin yasatilmasi gerekliligine
dikkat cekmektedir.

Anahtar Kelimeler: Yakin o6liim tehlikesi, sO6zli vasiyetname, animus testandi, favor
testamanti, vasiyetnamenin gegersizligi.

ABSTRACT

When making awill in oral form in Turkish-Swiss Law, great importance is attached to the
necessity of eliminating the abuse of the last wishes of the testator by the witnesses. For this reason,
the provisions governing oral will was strictly adhered to (TMK 539-541). The courts have decided
that, in the slightest deviation from these rules, the testament should be annulled. The Swiss Federal
Court has reached an important decision on 11.12.2017, on whether or not the oral testament made
in the presence of two witnesses in a hospital due to the fact that the danger of imminent death was
valid. In this decision, the Federal Court ruled that it is not necessary for the testator to orally
express the final wishes in order to present his animus testandi. Moreover, it is stated that the
testator does not have to be the initiator of the verbal will process, as long as he possesses the mental
and physical capacities to challenge the making of will or the content of the proposition. In this
frame, in the case where one of the witnesses reads a testament proposal and the testator approves
the proposal by nodding with his head, the requirements of Art. 506 ZGB (Article 539 of the
Turkish Criminal Law) are fulfilled. This decision draws attention to the necessity of maintaining
the last wishes of the testator by ensuring that the requirements of oral will are not interpreted
strictly and that the urgency of the emergency situation is ensured.

Keywords: Imminent danger of death, oral will, animus testandi, favor testamanti, annulment
of the testament.
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CEVRE YAPTIRIMLARINA GENEL BiR BAKIS

A GENERAL PERSPECTIVE ON ENVIRONMENTAL SANCTIONS

Dr. Hasan DURSUN
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Cevreye verilen zararlardan 6tiirli insanlik kiyamet 6ncesi gilinlerini yasamaktadir. Cevreyi ihlal
eden fiiller insanligin en temel hukuki varlik ve menfaatlerini ihlal ettiginden agir cezalarla
cezalandirilmalidir. Tiirk pozitif hukukunda ¢evreyi korumak igin 6ngoriilen yaptirimlar, sistemsiz ve
yetersizdir. Cevreyi ihlal eden fiillere kars1 cezalandirma tasarlanirken idare hukuku, ceza hukuku ve
0zel hukuk yaptirimlart dengeli bir sekilde 6ngdriilmeli ve s6z konusu yaptirimlar kat1 ve sert bir
sekilde uygulanmalidir. Ancak hangi yaptirim 6nlemleri alinirsa alinsin ¢evre sorunlarina uzun vadeli
ve kalic1 bir ¢ozlim getirilmesi olanakli degildir. Bir bagka deyisle, ¢cevre ve doga tahribini yalnizca
yaptirimlar yoluyla 6nleyebilmek ham bir hayalden 6teye gegmeyecektir. Cevre ve dogay1 etkin bir
sekilde koruyabilmek icin belki de biitiin insanligin tek umut kaynag olan Tiirkiye nin ulusal ve
uluslararas1 diizeyde olduk¢a koklii, ekonomik, sosyal, kiiltiirel ve hukuki 6nlemler almasi gerekir.
Tiirkiye bu adimlar1 atmadig1 miiddetge mevcut durumda kiyameti dncesi giinleri yasayan insanoglu,
belki de 2100 yilina kadar Kiyametin kopmasina taniklik edebilecektir.

Anahtar Kelimeler: Cevre, idari Cevre Yaptirimi, Cezai Cevre Yaptirimi, Maddi Biiyiime,
Tiiketimin Azaltilmasi.

ABSTRACT

Due to given damage against environment, humankind lives the advanced days of Reckoning.
Violating acts that against environment infringe the most basic status and interests of humankind so
those acts must be punished with heavy penalties. The sanctions that contemplated in Turkish
positive law to protect environment are unsystematic and inadequate. During the envisaged penalties
against the violating acts for the environment, both administrative, criminal and civil law sanctions
has to be prescribed in a measured way and aforementioned sanctions must be applied in a harsh and
firm way. However, in any manner whatsoever sanctions measures are impossible to solve the
environmental problems in long dated and permanently. In other words, preventing the destruction
of nature and environment solely with sanctions cannot go beyond from the immature dream. To
protect effectively the environment and nature, Turkey, probably the sole hope of all humankind,
has to take drastic economic, social, cultural and legal measures both national and international
level. If Turkey do not take steps, the humankind that lives the advanced days of Reckoning at
present days, possibly can witness the Day of Judgement until 2100.

Keywords: Environment, Administrative Environmental Sanction, Criminal Environmental
Sanction, Material Growth, Reducing Consumption.



