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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baslayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde {i¢ ayda bir olmak iizere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yaymlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gdosterilir. Hakemsiz makalenin yayinlanip ya-
yinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amact; hukuki konularda bilimsel ¢aligmalar yayim-
lamaktir.

4. Yazilarin; 6zgiin, baska bir yerde yayimlanmamis veya ya-
yimlanmak {izere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk ya-
zara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢alisma niteligini tastyamayacak ol¢iide ki-
sa ya da makale formatinin sinirlarint agacak sekilde uzun olmamalidir.

8. Derginin yazi dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanci dilde yazilara da yer verilir. Yazi, Tiirk¢e veya yabanci diller-
den herhangi birinde yazilmis olsa dahi 13 kelimeyi asmayan “baslik”,
150-350 kelime aras1 “0z (abstract)” ve 5-8 kelime aras1 “anahtar ke-
limelerin (keywords)” bulunmasi gerekir. Makalenin adi, “6z”{i, anah-
tar kelimeleri, keywords ve abstract bilgileri Tiirkge ve Ingilizce ola-
rak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin basina ek-
lenip, Tiirkce veya Ingilizce olarak yazarlari tarafindan makale ile
birlikte gonderilir.

9. Yazar, ad1 ve soyadini, unvanini, gérev yaptig1 kurumu, ileti-
sim adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numa-
rasini (ORCID) calismasinin basina ekleyecegi iist kapak sayfasi ile
birlikte bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kim-
lik numarasini (ORCID) yazmamasi/unutmast durumunda makalesi
yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iliskin
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bilgileri igeren kapak sayfasi bulunan, digerinde bulunmayan iki niis-
ha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 12 punto;
dipnotlarda tek satir aralig1 ile 10 punto kullanilarak Times New Ro-
man, normal stil karakterinde yazilmali, metin iki yana yaslanmali,
sayfanin tiim kenarlarinda 2,5 cm bosluk birakilmalidir. Baglik ve alt
basliklar disinda koyu (bold) yazi karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama isa-
retlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyad: ve
adinin sadece bas harfleri biiyiik olur. Verilen kaynak kitap ise kitabin
ad, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirast
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale ad1 ¢ift
tirnak icine alinir. Ancak makalenin yer aldig1 eserin basim yeri ve tarihi-
nin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise makale
yazarinin soyadi adi, makale ad1, dergi adi ve sayisi, hangi tarihte ve han-
gi siteden erisildigi bilgilerine sirasi ile yer verilir. Tiim gondermeler ya-
zarin soyadi yazilarak yapilir.

Kitap icin érnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale icin 6rnek: Demir, Mehmet: “Hakime Hukuki Sorum-
lulugu Nedeniyle Acilan Tazminat Davas1”, (AUEHFD, C.VII,
S. 2003/3-4, 5.805-861), 5.826.

Internetten alnan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlar;, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz,

11. Makale sonunda “kaynakca” bulunmalidir. Kaynak¢a; metin
icindeki ilk (tam) atiflar, “yazarin soyadi, adi” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agi-
lan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).
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12. Makalede “anlatim plani”’na veya “i¢indekiler”e yer verilmez.

13. Makalede yer alan kisaltmalara iligkin cetvel metnin sonun-
da yer almalidir.

14. Makale yayimlanmak {izere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklar1 ve bu haliyle “basila” verdikleri kabul edilir. Bilim-
sellik dlgiitlerine uyulmadig1 ve olaganin {izerinde yazim yanliglarinin
tespit edildigi yazilar, Yayin Kurulu tarafindan geri cevrilir. Makale,
Yargitay Dergisi yayin ilkelerine uygun degilse reddedilir. Reddedilen
yazilar yazarma iade edilmez. Yaym Kurulunun izni olmadik¢a ha-
kemlik siirecine baglandiktan sonra makale geri ¢ekilemez, bagka yer-
de yayinlanamaz.

16. “Kor hakemlik” sistemi uyarinca, kapak sayfasi olmayan
makale niishas1 hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi hakem-
ler tarafindan uygun bulunmadigi takdirde durum yazara bildirilir.
Hakem raporlar1 esashi diizeltme igeriyorsa; rapor, hakem ad1 belirtil-
meksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler ger-
cevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosu-
luyla makale yayimlanir. Hakemlerin raporlarinin olumsuz olmasi
durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayili
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarmca Ode-
necek Telif ve Islenme Ucretleri Hakkinda Yénetmelik” gercevesinde
telif ve hakem {icreti 6denir. Yazilar yayimlanmak iizere kabul edildi-
gi takdirde, elektronik ortamda tam metin olarak yayimlamak da dahil
olmak iizere tiim yayin haklar1 Yargitay Dergisi'ne aittir. Yazarlar telif
haklarin1 Yargitay Dergisi’ne devretmis sayilir. Elektronik yayim i¢in
ayrica telif ticreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.
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19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mev-
zuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir
yazilar hakeme gonderilmeyip, Yayin Kurulu karar ile yayimlanir.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, ha-
kem raporlar1 arasinda celiski olmasi halinde editdriin goriigii dogrul-
tusunda veya iiclincili bir hakem raporu alindiktan sonra Yayin Kuru-
lu'nun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numara-
st verilir.

22. Dergiye yaymlanmak iizere makale gonderen yazar yukari-
daki yayin ilkelerini kabul etmis sayilir.
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JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the
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other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime
Hukuki Sorumlulugu Nedeniyle Acilan Tazminat Davas1”,
(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlar1, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz,

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.
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Demir, Mehmet: “Hékime Hukuki Sorumlulugu Nedeniyle Acilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and ‘“narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
is”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author.
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be
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owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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YETKI SOZLESMESINE (HMK m. 17-18) ILISKIN
TARTISMALAR UZERINE DUSUNCELER

THOUGHTS ON DISCUSSIONS REGARDING AGREEMENTS
ON JURISDICTION (CCP Artt. 17-18)

Doc. Dr. Cenk AKIL*

OZ

6100 sayilt Hukuk Muhakemeleri Kanunu ile yetki sozlesmele-
rine iligkin bir takim degisikliklere gidilmistir. S6z konusu degisiklik-
ler bazi tartismalar1 beraberinde getirmistir. Ozellikle 1086 say1l1 miil-
ga Hukuk Usulii Muhakemeleri Kanunu déneminde yapilan yetki soz-
lesmelerinin gegerli sayilip sayilmayacagi; taraflarca yetki s6zlesmesi
ile belirlenen mahkemenin yetkisinin kesin olup olmadigi; zzmni yetki
sOzlesmesinin yapilip yapilamayacagi; tacir yahut kamu tiizel kisisi
olmayanlar tarafindan yetki sozlesmesi yapilmast durumunda bunun
mahkeme tarafindan re’sen dikkate alinip alinamayacagi hakkinda
doktrinde farkli goriisler ileri siiriilmiistiir. Calismamizda bu goriisler
tizerinde durulacaktir.

Anahtar Kelimeler: Medeni usul hukuku, 6100 sayili Hukuk
Muhakemeleri Kanunu, yetki s6zlesmesi, ilk itiraz.

ABSTRACT

The Code of Civil Procedure Nr. 6100 introduced certain
amendments on the regulation of agreements on jurisdiction. The
amendments were cause for series of discussions. Particularly, various
views were proposed in academia regarding validity of agreements on
jurisdiction concluded during the period of effectiveness of, now
repealed, the abolished Code of Civil Procedure Nr. 1086; certainty of
jurisdiction of a court selected by parties in accordance with an

Makalenin Gelig Tarihi : 25/05/2018
Makalenin Kabul Tarihi : 06/11/2019

*  Ogretim Gorevlisi, e-mail: akilcenk@hotmail.com.
ORCID: https://orcid.org/0000-0003-3662-0124
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agreement on jurisdiction; possibility to conclude an implied agreement
on jurisdiction; and ex officio recognition or rejection of such recognition
of agreements on jurisdiction concluded not by merchants and public
legal entities. This work will focus on the analysis of such views.

Keywords: Law of civil procedure, The Civil Procedural Code
Nr. 6100, agreements on jurisdiction, preliminary objection.
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AVRUPA INSAN HAKLARI MAHKEMESI’NIN (ATHM)
IDARI CEZALARDA KANUNILIK ILKESININ
UYGULAMASI HAKKINDAKI GORUSLERI ve

CIKARTILACAK DERSLER

THE IDEAS OF EUROPEAN COURT OF HUMAN RIGHTS
(ECHR) FOR THE APPLICATION OF LEGALITY PRINCIPLE
ON ADMINISTRATIVE PUNISHMENTS AND LESSONS TO BE
TAKEN

Dr. (Iur.) Hasan DURSUN*

O0Z

Idari cezalar; idarenin, norm ihlali yiiziinden muhataba verdigi
cezalandirici nitelikteki idari islemler seklinde tanimlanabilir. Idari ce-
zalar, idare ile cezanin muhatabi arasinda 6nceden 6zel bir bag bulunup
bulunmamasina gore ikiye ayrilir. Idare ile cezann muhatabi arasinda
onceden 6zel bir bag bulunmayan hallerde verilen cezalar halka yonelik
idari ceza olarak adlandirilirken, 6zel bir bag bulundugu hallerde veri-
len cezalar disiplin cezas1 olarak adlandirilir. ATHM, halka yonelik idari
cezalarin neredeyse tiimii ile askeri disiplin cezalarmi, AIHS nin adil
yargilanma hakkini diizenleyen 6. maddesindeki “cezai isler” kapsami-
na sokmakta ve bu islere 7. maddede belirtilen su¢ ve cezada kanunilik
ilkesinin uygulanacag goriisiinii tasimaktadir. Tiirkiye, AIHS nin tarafi
olduguna goére s6z konusu cezalar bakimindan kanunilik ilkesine uyum
saglamasi bilyiik 5nem arz etmektedir. ATHM nin askeri disiplin sug ve
cezalar disindaki diger disiplin su¢ ve cezalar1 bakimindan sug¢ ve ceza-
da kanunilik ilkesinin uygulanmayacag1 yoniindeki goriisiinden, bu sug
ve cezalar bakimindan bahsedilen ilkenin uygulanmayacagi sonucu
cikartilamaz. Ciinkii ATHS, kisi hak ve dzgiirliiklerini koruma bakimin

Makalenin Gelig Tarihi : 08/04/2019

Makalenin Kabul Tarihi : 06/11/2019

*  Ozyegin Universitesi Hukuk Fakiiltesi Ogretim Uyesi,
e-mail: hasan.dursun@ozyegin.edu.tr
ORCID: https://orcid.org/0000-0002-5506-3944
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dan asgari bir diizenegi 6ngérmiis olup s6z konusu hak ve ozgiirliikleri
genisletmek bakimindan iiye iilkeleri serbest birakmistir. Aslinda biitiin
idari cezalar bakimindan kanunilik ilkesine uyulmasi anayasal seviyede
emredici bir norm niteligi tasimaktadir. Zira Tiirk Anayasasinin 38.
maddesinde su¢ ve cezada kanunilik ilkesi diizenlenirken “idari su¢ ve
ceza” ile “adli su¢ ve ceza” arasinda bir ayrim yapilmamis ve ortiik bir
sekilde her tiir su¢ ve ceza bakimindan kanunilik ilkesine uyulmasinin
sart oldugu belirtilmistir.

Anahtar Kelimeler: Su¢ ve Cezada Kanunilik Ilkesi, Halka
Yonelik Idari Su¢ ve Ceza, Disiplin Su¢ ve Cezasi, Engels Davast,
Pellegrin Davasi, Eskelinen Davasi.

ABSTRACT

Administrative penalties can be defined as punitive administrative
acts that administration gives to the notified party due to the infraction
on norm. Administrative punishments can be divided to the two
whether ab ante a special hardship between administration and
penalty’s obligator. Within that context, if there is an ab ante special
affinity between administration and penalty’s obligator that
punishments called publicly targeted penalties, on the contrary, if there
is no ab ante a special affinity between administration and penalty’s
obligator that punishments called discipline penalties. ECHR regards
both almost all publicly targeted penalties and military discipline
punishments as a “criminal matter” that is arranged in the EHRC article
6 that is related with right to fair trial and adopted the idea that those
penalties shall be included within the scope of article 7 that regulates
“nullum crimen nulla poena sine lege” (legality) principle. Turkey as a
party of EHRC shall be accord with the legality principle in terms of
such punishments. The idea of ECHR that apart military discipline
punishments, the legality principle is not applicable for the other
discipline punishments one cannot deduct that there is no need the
application of principle to those punishments. Inasmuch as EHRC
envisaged the minimum mechanism for the protection of human rights
and freedoms and liberated countries to enlarge those rights and
freedoms. In effect, for the all types of administrative punishments
conforming with the legality principle is a constitutional imperative
norm. Because Turkish Constitution Article 38 cannot make
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differentiate between “administrative crime and punishment” and
“judicial crime and punishment” and covertly denote that in every type
of crimes and punishments is necessary applying the legality principle.

Keywords: Nullum Crimen Nulla Poena Sine Lege, Publicly
Targeted Crimes and Punishments, Discipline Crimes and Punishments,
Engels Case, Pellegrin Case, Eskelinen Case.



CiltVelume: 45 + Sayilissue: 4 + Ekim/October 2019

SORUMLULUK SiGORTASI iLE. SiQQRTA KAPSAMINA
ALINAN RiZIKOLARIN BORC ILISKiSININ KAYNAKLARI
ACISINDAN DEGERLENDIRILMESI

THE EVALUATION OF THE RISKS OF LIABILITY
INSURANCE TAKEN UNDER THE SCOPE OF THE
INSURANCE COVERAGE IN THE VIEW OF OBLIGATION

Ars. Gor. Mehmet Zahid YENER*

OZ

6102 sayili TTK ile yasal diizenlemesi bulunan sorumluluk si-
gortasi, dzellikle teknolojik gelismelerin etkisi ile degisen ve gelisen
toplum yapisinda 6nemli bir yer teskil etmektedir. Bu degisimin hu-
kuk diizenini de etkilemesi ile sorumluluk sigortasi, kisilerin malvar-
liklarm1 garanti altma almalarinda 6nemli bir yere sahiptir. Ozellikle
kusursuz sorumluluk halinin kabulii ile birlikte zarara ugrayan kisiye
O0denmesi gereken tazminatin yiiksek bedellerde olmasi sonucu gelisen
bir sigorta ¢esididir. Sorumluluk hukuku ile siki iligkisi bulunan so-
rumluluk sigortasi, cesitli sorumluluk tiirlerinde s6z konusu olabil-
mektedir. S6z konusu caligmada sorumluluk hukuku ile sorumluluk
sigortas1 kisaca aciklanarak hangi sorumluluk tiirlerinin sorumluluk
sigortas1 kapsaminda oldugu degerlendirilecektir.

Anahtar Kelimeler: Sorumluluk Sigortasi, Sorumluluk Huku-
ku, Kapsam.

ABSTRACT

Liability insurance which has a legal regulation with numbered
of 6102 Turkish Commerce Code has a very important point that is
changing and developing with the influence of technological devel
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opments in particular. Especially, with the acceptance of strict liabil-
ity, the amount of compensation that must be paid to the insured per-
son is at a high price. Liability insurance which is closely related to
the law of liability can take place in various types of responsibilities.
In this essay, we will evaluate that which types of liabilities are cov-
ered by liability insurance.

Keywords: Liability Insurance, Liability Law, Scope.
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TURK HUKUKUNDA TOPLU EYLEM HAKKI
COLLECTIVE ACTION RIGHT IN TURKISH LAW

Gokhan YILMAZ*

oz

Toplu eylem hakki, diisiince ve ifade hiirriyetinin is¢iler tarafin-
dan kolektif bir sekilde kullanilmasinin is hukukundaki goriintimiidiir.
Bu hak giliniimiiz is hukukunda, is¢ilerin sosyal ve ekonomik hak ve
menfaatlerinin korunmasi ve gelistirilmesi i¢in en 6nemli is miicadele-
si arac1 olarak tavsif edilebilir. Diger taraftan toplu eylem hakkina
iliskin mevzuatimizda herhangi bir diizenlenme yer almasa da, huku-
kumuzun bir pargasi olan uluslararasi so6zlesme hiikiimleri dogrultu-
sunda yargi kararlar1 ile isgilerin toplu eylem hakkinin varligi kabul
edilmis durumdadir. Calismamizda, Tiirk hukukunda toplu eylem
hakkinin hukuki dayanaklari, kapsami ve unsurlar ele alinmastir.

Anahtar Kelimeler: Toplu eylem, grev, kanuni grev, kanundisi
grev, sendika hakki.

ABSTRACT

Collective action right is the appearance of the collective use of
freedom of thought and expression by workers in labor law. This right
can be described as the most important means of business struggle for
the protection and development of the social and economic rights and
interests of workers in today’s labor law. On the other hand, although
there is no regulation in our legislation on the collective action right,
judicial decisions taken in accordance with the terms of the
international agreement, which is a part of our laws, the existence of the
collective action right of the workers is accepted. In our study, the legal
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basis, scope and elements of the collective action right in Turkish law
are discussed.

Keywords: Collective action, strike, legal strike, illegal strike,
trade union right.
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COCUK NAFAKASI VE DIiGER NAFAKA TURLERININ
ULUSLARARASI TAHSILINE IiLISKIN 2007 TARIHLI
LA HAYE ADLi YARDIM SOZLESMESI

LA HAYE JUDICIAL ASSISTANCE CONVENTION (2007) ON
REGARDING THE INTERNATIONAL COLLECTION OF
CHILD SUPPORT AND THE OTHER TYPE OF ALIMONIES

Omer Ugur GENCCAN*

oz

Ortiistiigii alanlarda diger sozlesmeleri devre dis1 birakan Cocuk
Nafakasi ve Diger Nafaka Tiirlerinin Uluslararasi Tahsiline iliskin
2007 tarihli La Haye Adli Yardim Sozlesmesi Tiirkiye agisindan
1.2.2017 tarihinde yiiriirliige girmistir. Ozellikle tenfizde karsilik sar-
tin1 gergeklestiren 2007 tarihli La Haye Adli Yardim Sozlesmesi biin-
yesinde zorunlu ve genisletilebilir alanlar1 barindirmaktadir. Aradan
gecen yaklasik li¢ yillik slireye ragmen Adalet Bakanligi tarafindan
uygulama genelgesinin de halen yaymlanmamis olmasi gercegi karsi-
sinda ilk derece mahkemeleri ile bolge adliye mahkemelerine s6zles-
menin tanitilmast arzusu bu caligmanin amacina ve hedef kitlesine
kaynaklik etmistir.

Anahtar Kelimeler: Cocuk, nafaka, sdzlesme, tanima, tenfiz,
¢ekince, merkezi makam, nafaka anlagmasi, adli makam karari, sulh,
menge devlet, mutad mesken, yargi yetkisi, kismi tanima.

Makalenin Gelig Tarihi : 04/10/2019
Makalenin Kabul Tarihi : 06/11/2019

*  Yargitay 2. Hukuk Dairesi Baskani, e-mail: ougenccan@gmail.com.
ORCID: https://orcid.org/0000-0002-3412-2255



CiltVelume: 45 + Sayilissue: 4 + Ekim/October 2019

ABSTRACT

La Haye Judicial Assistance Convention (2007), which disables
other agreements in overlapping fields, on regarding the international
collection of child support and the other type of alimonies has entered
into force on 02.01.2017 for Turkey. In particularly, La Haye Judicial
Assistance Convention (2007) which fulfills the requirement for
provision in enforcement, contains compulsory and expandable areas.
In the face of the fact that the implementation circular has not yet been
published by the Ministry of Justice despite the intervening three-year
period, the desire to introduce the contract to first instance courts and
regional courts of justice has been the source of the purpose and target
group of this study.

Keywords: Minor, alimony, convention, recognition, enforcement,
risk, centralized authority, alimony agreement, judicial authority
judgment, peace, state of origin, habitual residence, jurisdiction,
partial recognition.
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BICAK PARASININ TURK CEZA KANUNU KAPSAMINDA
DEGERLENDIRILMESI

EVALUATION OF MEDICAL KNIFE PAYMENT UNDER
TURKISH PENAL CODE

Ufuk UNLU*

O0Z

Bedensel, zihinsel ve sosyal olarak tam bir iyilik hali olarak ta-
nimlanan saglik kavrami, Anayasamizda bir hak olarak kabul edilerek,
sosyal ve ekonomik haklar arasinda sayillmustir. Saglik hakkinin bireyler
tarafindan kullanilmasina engel teskil eden ve saglik personelinin hasta
veya hasta yakiindan menfaat temin etmesi olarak bilinen bigak parasi
ise Tiirk Ceza Kanunu agisindan yaptirim uygulanmasi gereken bir ey-
lemdir. Yargitay’in uzun yillar boyu verdigi kararlar incelendiginde, bu
eyleme karsilik gelen ceza ve bu cezaya uygulanacak yaptirimin farkli-
lik arz ettigi goriilmektedir. Bu nedenle, bicak parasinin irtikap, riigvet
ve gorevi kotiiye kullanma suglari agisindan degerlendirilmesi ve huku-
kun temel prensipleri ile hayatin olagan gerekleri agismdan yapilmasi
gereken diizenlemelerin neler olabileceginin tartisilmasi diistincesiyle
bu calisma kaleme alinmistir. Calismamizda, s6z konusu eylemin ir-
tikap, riisvet ve gorevi kotiiye kullanma suglar ile ilgili yarg: kararlar:
acisindan degerlendirmesi yapilarak konuyla ilgili istatistiki bilgiler
verilecek ve 0zel hastanede calisan doktorun aymni fiili iglemesi halinde
bu durumun cezai yaptirnm gerektirip gerektirmeyecegi yahut hangi
suga viicut verecegi sorularina cevap aranacaktir.

Anahtar Kelimeler: Bicak Parasi, irtikdp, Riisvet, Gorevi Ko-
tilye Kullanma.
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ABSTRACT

The concept of health, defined as a state of physical, mental and
social well-being, is regarded as a right in our Constitution and is
considered as social and economic rights. It is an act that should be
sanctioned in terms of the Turkish Criminal Code if it is a knife
payment which is an obstacle to the use of the right of health by the
individuals and which is known as the benefit of the health personnel
by the patient or the patient. When the decisions of the Court of
Cassation over many years are examined, it is seen that the
punishment corresponding to this act and the sanction to be applied to
this punishment are different. For this reason, this study has been
taken in consideration of the evaluation of knife payment in terms of
extortion, bribery and misconduct, and considering the basic
principles of law and regulations that should be done in terms of
ordinary life requirements. In our work, the relevant statistical
information will be given by evaluating the judicial decisions related
to the offense of extortion, bribery and abuse of duty and the answer
will be sought for the question of whether the doctor working in
private hospital should or should not require criminal sanctions.

Keywords: Medical Knife Payment, Extortion, Bribery,
Malpractice.



