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YARGITAY DERGISI YAYIN ILKELERI

1. 1975 yilinda yayimn hayatina baslayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde {i¢ ayda bir olmak tizere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayiumlanar.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yaymlanmasina Karar verilen makalelerin hakemli ol-
dugu dergide ayrica gosterilir. Hakemsiz makalenin yaymnlanip yayin-
lanmayacagima Yayin Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢alismalar yayim-
lamaktir.

4. Yazilarin; 6zgiin, baska bir yerde yayiumlanmamis veya yayim-
lanmak iizere gonderilmemis olmasi gerekir.

5. Yaymmlanan makaleden kaynaklanan her tiirlii sorumluluk ya-
zara aittir.

6. Makale. bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢alisma niteligini tasityamayacak ol¢iide

kisa ya da makale formatmin smirlarmi asacak sekilde uzun olmama-
l1dur.

8. Derginin yaz1 dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanci dilde yazilara da yer verilir. Yazi, Tiirkce veya yabanci diller-
den herhangi birinde yazilmis olsa dahi 13 kelimey1 asmayan “baslik”,
150-350 kelime aras1 “0z (abstract)” ve 5-8 kelime aras1 “anahtar keli-
melerin (keywords)” bulunmasi gerekir. Makalenin ad1, “6z™1, anahtar
kelimeleri, keywords ve abstract bilgileri Tiirkce ve Ingilizce olarak
makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin basima eklenip,
Tiitkce veya Ingilizce olarak yazarlar tarafindan makale ile birlikte
gonderilir.

9. Yazar adi ve soyadini, unvanini, goérev yaptigr kurumu,
iletisim adresi ile telefonunu ve mutlaka e-mail adresini ¢alisma-
sinin basina ekleyecegi iist kapak sayfasi ile birlikte bildirmelidir.
Makale, A4 boyutunda birinde yazara iliskin bilgileri iceren kapak
sayfasi1 bulunan, digerinde bulunmayan iki niisha halinde génderilir.



Yazi, ana metinde 1,5 satir araligr ile 12 punto; dipnotlarda tek satir
araligi ile 10 punto kullanilarak Times New Roman, normal stil karak-
terinde yazilmali, metin iki yana yaslanmali, sayfanin tiim kenarlarinda
2.5 cm bosluk birakilmalidir. Baslik ve alt basliklar disinda koyu (bold)
yazi karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama
1saretlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soya-
d1 ve admin sadece bas harfleri biiyiik olur. Verilen kaynak kitap ise ki-
tabin adi, kitabin basildig: yer, basim yil1 ve atif yapilan sayfa numarasi
strast ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale
adi ¢ift tirnak i¢ine alinir. Ancak makalenin yer aldigi eserin basum yeri
ve tarihinin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise
makale yazarmin soyadi adi, makale adi, dergi adi ve sayist, hangi ta-
rihte ve hangi siteden erisildigi bilgilerine sirasi ile yer verilir. Tiim
gondermeler yazarin soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale i¢in érnek: Demir, Mehmet: “Hakime Hukuki So-
rumlulugu Nedeniyle A¢ilan Tazminat Davas1”, (AUEHFD, C.VII,
S. 2003/3-4, s.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarmnda Yargitay Tarafindan Kabul Edilen
Ozel Dava Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/dergi-
ler/38/2071/21478 pdf adresinden erisildi.

Gonderme ornek: Yilmaz,

11. Makale sonunda “kaynake¢a” bulunmalidir. Kaynakea; metin
icindeki ilk (tam) atiflar, “yazarin soyadi, adi” seklindeki alfabetik dii-
zene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi.
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agi-
lan Tazminat Davas1”, (AUEHFD, C.VIL, S. 2003/3-4, s.805-861).



12. Makalede “anlatim plani”na veya “i¢indekiler’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin sonunda
yer almalidir.

14. Makale yayunlanmak iizere dergi@yargitay.gov.tr adresine
e-posta ile génderilir.

15. Yazarlarn dergiye gonderdikleri yazilarmin denetimini yap-
mis olduklar ve bu haliyle “basila” verdikleri kabul edilir. Bilimsellik
ol¢iitlerine uyulmadigi ve olaganin iizerinde yazim yanlislarmin tespit
edildigi yazilar, Yaym Kurulu tarafindan geri ¢evrilir. Makale, Yargitay
Dergisi yaym ilkelerine uygun degilse reddedilir. Reddedilen yazilar
yazarina iade edilmez.

16. “Kor hakemlik” sistemi uyarinca, kapak sayfasi olmayan ma-
kale niishas1 hakemlere gonderilir. Yazara yazinin hangi hakeme gon-
derildigi konusunda bilgi verilmez. Yazmin yayimmlanmasi hakemler
tarafindan uygun bulunmadigi takdirde durum yazara bildirilir. Hakem
raporlari esash diizeltme igeriyorsa; rapor, hakem adi belirtilmeksizin
yazara gonderilir. Yazar, sadece belirtilen diizeltmeler cercevesinde
degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan kabul edilip,
1slenmesi ve hakemler tarafindan uygun goriilmesi kosuluyla makale
yayimlanir. Hakemlerin raporlarinin olumsuz olmast durumunda tekrar
bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarith ve 26412 sayili
Resmi Gazete’de yayimlanan <’Kamu Kurum ve Kuruluslarica Ode-
necek Telif ve Islenme Ucretleri Hakkinda Yonetmelik™ cercevesinde
telif ve hakem {icreti 6denir. Yazilar yayimlanmak iizere kabul edildi-
g1 takdirde, elektronik ortamda tam metin olarak yayumlamak da dahil
olmak tizere tiim yayin haklar1 Yargitay Dergisi’'ne aittir. Yazarlar telif
haklarimi Yargitay Dergisi’ne devretmis sayilir. Elektronik yayum i¢in
ayrica telif ticreti 6denmez.

18. Yayumlanan makalenin yazarina ii¢ adet, hakemlere birer adet
dergi gonderilir.

19. Dergide ¢eviri eserlere, kitap ve karar incelemelerine, mev-
zuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir
yazilar hakeme gonderilmeyip, Yaym Kurulu karari ile yayumlanir.



20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii,
hakem raporlar1 arasinda celiski olmasi halinde editoriin gdoriisii
dogrultusunda veya ii¢iincii bir hakem raporu alindiktan sonra Yayin
Kurulu’nun onay1 gerekir.

21. Makale gelis tarthine gore kayit altina alinarak, sira numarasi
verilir.

22. Dergiye yaymlanmak iizere makale génderen yazar yukaridaki
yaym ilkelerini kabul etmis sayilir.



JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) 1s a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall
be indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the manuscript
by the author(s).

9, The author must indicate his/her full name. title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address 1n the top cover page added to the beginning of the manuscript.
The manuscript shall be submitted in two copies each in A4 size paper,
one having the cover page with author information, the other with no
author information. The manuscript shall be typed in normal style,
justified, Times New Roman 12 font size with 1.5 line spacing in the



main text, and 10 font size, single spaced in the footnotes; page margins
2.5 cm all around. Bold font should not be used except in the title and
subtitles.

10. Footnotes shall be placed at page bottom, and marking numbers
inserted after punctuation marks in the text. When providing references
in the footnote, only the initial letters of the author’s last name and given
names shall be capitalized. Where a book is referenced, the referencing
shall include the title, place of print, year of print and referred page of
the book in the order herein. Where an article is referenced, the title
of the article shall be quoted in double-quotation marks. However, it
1s not necessary to include the place of print and the date of the work
in which the article appeared. Where the reference source is from the
Internet, the following information shall be furnished in the following
order: last name and given names of the author, article title, Journal
title and 1issue, date of access and website address. All citations shall
mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk Muhakemeleri
Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime Hukuki
Sorumlulugu Nedeniyle A¢ilan Tazminat Davast”, (AUEHFD. Vol VII,
No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava Sartlari,
Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64), accessed
on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/2071/21478.
pdf.

Example of citation: Yilmaz,

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeler1 Kanunu
Serhi, Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle A¢ilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).



12. “Contents” and “narrative plan” are not included in the article.

13. The “Abbreviations Chart” should be placed at the end of the
text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by authors
to the Journal have been checked and submitted “for print as 1s”.
Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned
by the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author.

16. Pursuant to the “double blind peer review” system; the copy
of the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes
only in the context of the requested corrections. The manuscript shall
be published provided that such corrections be accepted. inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall
be owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published article
shall be sent to the author, and one each to the reviewers.



19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the approval
of the Editorial Board shall be required upon the Editor’s opinion or
after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for publication
shall be deemed to have agreed to the editorial principles herein.
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MEDENI USUL HUKUKUNDA
ISTINAF HAKKINDAN FERAGAT

WAIVER OF THE RIGHT TO APPELLATE REMEDY
IN CIVIL PROCEDURE LAW

Dog. Dr. Cenk AKIL”
0z
Medeni usul hukukunda gegerli olan tasarruf ilkesi uyarinca taraflarin istinaf
haklarindan feragat etmeleri de miimkiindiir. Istinaf hakkindan taraflardan sadece biri feragat
edebilecegi gibi, her iki taraf ayr1 ayr1 da feragat edebilir yahut taraflar bu konuda sézlesme
yapabilirler. Feragat beyani kars1 tarafa ya da mahkemeye yoneltilebilir. Taraflar istinaf
hakkindan en erken ilk derece mahkemesi kararinin kendilerine tebliginden itibaren (HMK m.
349), en gec bolge adliye mahkemesi nihai kararimi verinceye kadar feragat edebilirler. Istinaf
hakkindan feragat eden taraf buna ragmen istinafa basvurursa karsi taraf usuli itirazda
bulunabilir. Bu itiraza ise hakkin kotiiye kullanildig1 yahut hile gerekgesiyle karsi konulabilir.
Istinaftan feragat usuli bir islemdir. Mahkemeye yéneltilen feragat beyanindan karsi tarafin
rizasiyla dahi riicu edilemez. Buna karsilik, karsi tarafa yoneltilen feragat beyanindan yine
onun rizasiyla riicu edilmesi miimkiindiir. Feragat nedeniyle ilk derece mahkemesi karari
kesinlestikten sonra bu kararin kural olarak irade fesadi nedeniyle iptali miimkiin degildir.
Bununla birlikte, sartlar1 ger¢eklesmisse yargilamanin yenilenmesi yoluna basvurulabilir.

Anahtar Kelimeler: Medeni usul hukuku, kanun yollari, istinaf, feragat, istinaf
hakkindan feragat.

ABSTRACT

According to the principle of disposition effective in civil procedure law, parties have
also the possibility to waive from their right to appeal. There are lots of variations thereof:
Only one party may waive from the right to appeal, both of them may waive separately, or
parties may conclude a contract regarding waiver. Statement of waiver shall be addressed to
the other party or to the court. This kind of waiver must be asserted at the earliest from the
date of notification of the decision of the court of first instance (CPC art. 349), and not later
than the final decision of the court of appeal. If the waiving party appeals, the other party may
allege a procedural objection. This objection may be withstood on grounds of abusing of a
right or misrepresentation. Waiver of the right to appeal is a procedural act. Statement of
waiver addressed to the court cannot be regressed, even if when the other party consented.
Conversely, the statement of waiver addressed to the opponent may be retracted with his
consent. After becoming final of the decision of the court of first instance, it is not possible to
annul the decision based on defective intention in principle. In addition, retrial remedy may be
appealed in case of meeting the requirements.

Keywords: Law of civil procedure, legal remedy, appeal, waiver, waiver of an appeal



NUFUZ TICARETI SUCU
INFLUENCE PEDDLING CRIME

Liitfi GURGEN™
0z
Niifuz ticareti suc¢u ilk olarak 765 sayili miilga Tirk Ceza Kanunu’nun 218.
maddesinde, “gdrevine girmeyen ve yapilmasi veya yapilmamasi hususunda yetkili olmadigi
bir isi yapacagi kanaatini uyandirarak menfaat saglayan memura bir yildan bes yila kadar
hapis ve iki milyon liradan bes milyon liraya kadar agir para cezasi verilir” hiikkmii ile
tanimlanmis olup, 01.06.2005 tarihinde yiiriirliige giren 5237 sayili TCK’nin 255. maddesinin
ilk halinde “yetkili olmadig: bir is i¢in yarar saglama” ad1 altinda benzer bir diizenleme ile yer
almigsa da, 02.07.2012 tarihinde kabul edilen 6352 sayili Yargi Hizmetlerinin
Etkinlestirilmesi Amaciyla Baz1 Kanunlarda Degisiklik Yapilmas: ve Basin Yaym Yoluyla
Islenen Suglara Iliskin Dava ve Cezalarin Ertelenmesi Hakkinda Kanunu’nun 89. maddesi ile
5237 sayilh TCK’nin 255. maddesinin ismi niifuz ticareti olarak degistirilip, sadece kamu
gorevlileri tarafindan degil, herkes tarafindan islenebilecek bir su¢ olarak diizenlenmistir. Bu
diizenleme 1ile yolsuzluklarin Onlenmesi ve idarenin giivenilirliginin  korunmasi
hedeflenmistir.

Anahtar Kelimeler: Niifuz ticareti, kamu gorevlisi, su¢un unsurlari, tesebbiis, istirak,
yaptirim.

ABSTRACT

Influence peddling crime was first introduced in the Article 218 of the Miilga Turkish
Criminal Code numbered 765, stating that the provision “an officer is given penalty one year
to five years imprisonment and heavy fine with two million liras to five million liras who
provides the benefit by arousing the opinion that he is going to do a job which is not within
the province of him and is not authorized to do or not to do.”; although it took place in the
earliest form of the Article 255 of the Turkish Penal code No. 5237 which entered into force
on 01.06.2005 with a similar arrangement under the title of “benefiting for a job not
authorized”, the name of the Article 89 of the Law No. 6352 on the Amendment of Certain
Laws for Activating of Judicial Services and the Delay of Cases and Punishments Related to
Crimes Committed by the means of Press which was adopted on 02.07.2012 and the name of
the Article 255 of the Turkish Penal Code No. 5237 were changed as the influence peddling.
It is organized as a crime that can be committed not only by public officials but also by
everyone. With this arrangement, it is aimed to prevent corruption and to protect the
credibility of the administration.

Keywords: Influence peddling, public official, elements of crime, attempt, contribution
(participation), sanction.



HAYVAN BULUNDURANIN SORUMLULUGU
(TBK m. 67-68)

LIABILITY OF ANIMAL KEEPER (TOC Art. 67-68)

Ars. Gor. Emre KOROGLU”

07/

Hayvan bulunduranin sorumlulugu TBK m. 67 ile 68’de diizenlenmistir. TBK m. 67’ye
gore, bir hayvanin bakimini ve yonetimini siirekli veya gecici olarak {istlenen kisi, hayvanin
verdigi zarar1 gidermekle yiikiimliidiir. Hayvan bulunduran, bu zararin dogmasini engellemek
icin gerekli 6zeni gdsterdigini ispat ederse sorumluluktan kurtulur. Ayrica hayvan, bir bagkasi
veya bir bagkasina ait hayvan tarafindan tirkiitiilmiis olursa, hayvani bulunduranin, bu kisilere
riicu hakki saklidir. TBK m. 68’e gore ise, bir kisinin hayvani, baskasinin tasinmazi lizerinde
bir zarar verdigi takdirde, tasinmazin zilyedi, o hayvani yakalayabilir, zarar1 giderilinceye
kadar alikoyabilir; hatta durum ve kosullar hakli gdsteriyorsa hayvam diger yollarla etkisiz

duruma getirebilir. Bu durumda, tasinmazin zilyedi derhal hayvan sahibine bilgi vermek ve
sahibini bilmiyorsa, onun bulunmasi i¢in gerekli girisimleri yapmak zorundadir.

Calismamizda ilk olarak hayvan bulunduranin sorumlulugunun hukuki niteligi
incelenmistir. Daha sonra hayvan bulunduranin sorumlulugunun olumlu ve olumsuz sartlar
aciklanmistir. Son olarak hayvan bulunduranin sorumlulugunun sonuglari, bu kapsamda zarar
tazmini, riicu ve tasinmaz zilyedinin hayvani alikoyma ve etkisiz duruma getirme hakki izah
edilmisgtir.

Anahtar Kelimeler: Tiirk Bor¢lar Kanunu m. 67-68, Ozen Sorumlulugu, Zarar,
Hayvan, Hayvan Bulunduran.

ABSTRACT

Liability of animal keeper is stipulated by TOC art. 67 and 68. According to TOC art.
67, the person who temporarily and permanently undertakes the supervision and care of an
animal is liable for the damage caused by the animal. The animal keeper is not liable if he
proves that he exercised all reasonable care to prevent the damage. In addition, where the
animal is scared by another person or another animal owned by another person, the animal
keeper has a right of recourse against such persons. According to TOC art. 68, where an
animal belonging to someone causes damage on another one’s real property, possessor of the
real property is entitled to catch such animal, to seize it until his loss and damage is
compensated, moreover he can overpower it where justified by the circumstances an
conditions. In such a case, the possessor of the real property is obliged to notify the owner of
such animal and if the owner is unknown, to take the necessary steps to track the owner
immediately.

In our study, firstly, legal nature of liability of animal keeper, is examined. Later, the
positive and negative conditions of the animal’s responsibility are explained. Finally, the



results of the liability of animal keeper, in this context the loss indemnisation, the recourse
and, the right of seizure and overpower of possessor of real property, are examined.

Keywords: Turkish Obligation Code Art. 67-68, Care Liability, Damage, Animal,
Animal Keeper.

YARGITAY KARARLARI ISIGINDA BANKA YONETIM KURULU UYELERI iLE
YONETICILERININ HUKUKI SORUMLULUGU

CIVIL LIABILITIES OF THE DIRECTORS AND MANAGERS OF BANKS IN THE
LIGHT OF TURKISH COURT OF CASSATION DECISIONS

Soner ALTAS™
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6102 sayili Tiirk Ticaret Kanunu’nda anonim sirketin zarara ugramasina sebebiyet veren
yonetim kurulu tiyeleri ile yoneticilerin genel ve 6zel hukuki sorumluluk halleri etrafli bir
sekilde diizenlenmistir. Ayni1 zamanda birer anonim sirket olan, dolayisiyla Bankacilik
Kanunu yaninda Tiirk Ticaret Kanunu’na da tabi olan bankalarin yonetim kurulu iiyeleri ile
yoneticilerini bu sorumluluk hiikiimlerinden ayrik tutmak miimkiin degildir. Bu calismada,
Tiirk Ticaret Kanunu’nda anonim sirketler i¢in dngoriilen, dolayisiyla banka yonetim kurulu

iiyeleri ile yoneticilerini de kapsamina alan genel ve 6zel hukuki sorumluluk halleri iizerinde
durulmaktadir.

Anahtar Kelimeler: banka yonetim kurulu, banka yoneticileri, hukuki sorumluluk,
sorumluluk davasi, kusur, ibra, zamanasimi.

ABSTRACT

The general and specific civil liabilities of the members of the board of directors and
managers that cause any loss to the joint stock company are regulated in a comprehensive
manner by the Turkish Commercial Code, Nu. 6102. Since banks, qualified as joint stock
companies that are subject to the Turkish Commercial Code besides the Banking Legislation,
these liability provisions will be applied to the board members of banks as well. We aim to
explain the general and specific civil liabilities that are regulated for joint stock companies in

the Turkish Commercial Code and therefore can be applied to the directors and managers of
banks.

Keywords: the board of directors of a bank, bank managers, civil liability, liability case,
legal negligence, discharge of liabilities, lapse of time.



AIHS. 3. MADDE BAGLAMINDA HURRIYETI KISITLANANLARIN SAGLIGINA
YONELIK DEVLETIN POZITIiF YUKUMLULUKLERI

“POSITIVE OBLIGATIONS OF STATE ON HEALTH OF THE PEOPLE DEPRIVED
OF THEIR LIBERTY IN THE CONTEXT OF ARTICLE 3 OF THE EUROPEAN
CONVENTION ON HUMAN RIGHTS”

Muhammet Murat ULKU™
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Bireylerin iskence veya insanlik dis1 ve asagilayict muamele veya cezalara tabi
tutulmama hakki demokratik toplumlarin en temel degerlerinden birini olusturur. Bireyin

beden biitiinliigiinii ve kisilik onurunu korumayi amaglayan ve Avrupa Insan Haklar
Sozlesmesi’nin' 3. maddesinde yer alan bu hak herhangi bir istisnaya gegit vermez.

Bireylere yonelik iskence ve diger kotii muamelelerden kaginma gorevi (negatif
yiikiimliiliik) s6z konusu hakkin korunmasi bakimindan tek basina yeterli degildir. Buna ek
olarak bireyleri bu tiir muamelelere maruz birakmayacak ortamin saglanmasi da (pozitif
yiikiimliiliik) zorunludur. Avrupa insan Haklar1 Mahkemesi ictihadi da, sz konusu pozitif
yiikiimliiliikler kategorisini stirekli genisletme egiliminde olmustur. Bu noktadaki pozitif
yiikiimliliikler arasinda, hiirriyeti kisitlanan bireylere saglik kosullari1 da dahil olmak {izere
insan onuruna aykir1 olmayan yasam kosullarinin temin edilmesi biiylik 6nem tagimaktadir.

Ug boliimden ibaret bu ¢alismada ilk olarak Sézlesmenin 3. maddesi kapsaminda yer
alan igkence ile insanlik dis1 ve asagilayict muamelelerin kapsami, aralarindaki yogunluk fark:
ve sdz konusu hakkin mutlak niteligi izah edilmistir. Ikinci boéliimde, temel hak ve
hiirriyetlere ve bu baglamda 3. maddede yer alan hakka yonelik Devletin negatif ve pozitif
yiikiimliiliikleri 6zetlenmistir. Son boliimde ise hiirriyeti kisitlananlarin sagligina yonelik
pozitif yiikiimliliikler dokuz alt baslik altinda siralanmistir. Akil saghgina yonelik
ylikiimliiliikler ise 6zel bir ¢calismada degerlendirilmek iizere konu disinda tutulmustur.

Anahtar Kelimeler: Insanlikdisi Muamele, Asagilayict Muamele, Ceza, Pozitif
Yiikiimliiliikk, Mahpus, Tibbi Tedavi, Bulasic1 Hastaliklar, Hepatit, HIV Pozitif

ABSTRACT

The right of any individual to not being subjected torture, inhuman and degrading
treatment and punishment, is one of the most basic values of democratic societies. There can
be no exception to this right, whose aim is to protect the physical integrity and the personal
dignity of any individual, and which finds its place in Article 3 of the ECHR.

The obligation to avoid torture and other ill treatments (negative obligation) alone is not
enough to protect this right. In addition, there is the obligation to provide for an environment
in which the individual will not be subjected to such treatments. (positive obligation) And
ECHR jurisprudence is inclined to continually enlarge the category of positive obligations.
Within this category, it is of great importance to provide to individuals whose freedom has



been limited, such conditions which are not in contradiction with human dignity, including
health conditions.

In this study, which consist of 3 parts, we first dwell upon summarising the definition of
torture, inhuman and degrading treatment, and the difference of intensity among those. In the
second part, we draw the general framework of basic rights and liberties, of the states’
positive and negative obligations arising from Article 3 of the Convention. And in the last
part, we explain under 9 sub-headings the states’ positive obligations concerning the general
health of those whose freedom has been limited. The obligations pertaining to mental health
have been left out, since these will be dealt with in a separate research.

Keywords: Inhuman Treatment, Degrading Treatment, Punishment, Positive Obligation,
Prisoner, Medical Therapy, Transmittable Diseases, Hepatitis, HIV Positive

HUKUKA UYGUNLUK NEDENLERINDE SINIRIN ASILMASI (TCK m. 27)
EXCEEDING THE LIMIT FOR COMPLIANCE WITH THE LAW (TPC ARTICLE 27)

Prof. Dr. med. LIm. jur. Hasan Tahsin KECELIiGIiL'

0z

Ceza hukuku diizeni, kimi davranislarin yapilmasini veya yapilmamasini emreden veya
yasaklayan normlar ortaya koyar. Bununla birlikte, belli bazi kosullarda o davranislarin
yapilmasina ya da yapilmamasina izin veren esdeger nitelikte hiikiimler de getirir. Hukuka
uygunluk nedenleri adi1 verilen bu normlar toplumsal hayatin karmasikliginin dogurdugu bir
sonugtur. 5237 say1l1 Tiirk Ceza Kanunu, hukuka uygunluk nedenlerinin yaninda, 27. maddesi
ile bu nedenlerde sinirin agilmasi hususunu da diizenlemistir. Bu ¢alismada, hukuka uygunluk
nedenlerinde sinirin agilmasi hususu incelenmektedir.

Anahtar Kelimeler: Hukuka uygunluk nedenleri, sinirin asilmasi, orantililik, mesru
savunma.

ABSTRACT

A criminal justice system sets out norms that either order or prohibit the conduct of
certain acts. However, on certain conditions, it also provides equivalent provisions that permit
or prohibit such conduct. These norms, called reasons for compliance, are a result of the
complexity of social life. The Turkish Criminal Code also regulates Article 27 and the issue
of overcoming the limit for these reasons. In this study, the issue of exceeding the limit in the
reasons of compliance with the law is examined.

Keywords: Reasons for compliance, exceed a limit, proportionality, legitimate defense.



