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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baslayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢ ayda bir olmak {izere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayinlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yaymlanip ya-
yinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amaci1; hukuki konularda bilimsel ¢alismalar yayim-
lamaktir.

4. Yazilarin; 0zgiin, bagka bir yerde yayimlanmamis veya ya-
yimlanmak {izere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk ya-
zara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢alisma niteligini tasiyamayacak ol¢iide ki-
sa ya da makale formatimin smnirlarini asacak sekilde uzun olmamalidir.

8. Derginin yaz1 dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanc1 dilde yazilara da yer verilir. Yazi, Tiirk¢e veya yabanci diller-
den herhangi birinde yazilmis olsa dahi 13 kelimeyi asmayan “baslik”,
150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime aras1 “anahtar ke-
limelerin (keywords)” bulunmasi gerekir. Makalenin ad1, “6z”i, anah-
tar kelimeleri, keywords ve abstract bilgileri Tiirkce ve Ingilizce ola-
rak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin basina ek-
lenip, Tiirkge veya Ingilizce olarak yazarlari tarafindan makale ile
birlikte gonderilir.

9. Yazar, ad1 ve soyadini, unvanini, gérev yaptigr kurumu, ileti-
sim adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numa-
rasin1 (ORCID) c¢alismasinin basia ekleyecegi iist kapak sayfasi ile
birlikte bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kim-
lik numarasin1 (ORCID) yazmamasi/unutmast durumunda makalesi
yayimmlanmayacaktir. Makale, A4 boyutunda birinde yazara iligkin
bilgileri igeren kapak sayfasi bulunan, digerinde bulunmayan iki niis-



ha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 12 punto;
dipnotlarda tek satir aralig1 ile 10 punto kullanilarak Times New Ro-
man, normal stil karakterinde yazilmali, metin iki yana yaslanmali,
sayfanin tiim kenarlarinda 2,5 cm bosluk birakilmalidir. Baslik ve alt
basliklar disinda koyu (bold) yaz1 karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama isa-
retlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyad: ve
adinin sadece bas harfleri bilyiik olur. Verilen kaynak kitap ise kitabin
ad1, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale adu ¢ift
tirnak icine alinir. Ancak makalenin yer aldig1 eserin basim yeri ve tarihi-
nin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise makale
yazarmin soyadi adi, makale adi, dergi ad1 ve sayisi, hangi tarihte ve han-
gi siteden erisildigi bilgilerine sirasi ile yer verilir. Tim gondermeler ya-
zarm soyad1 yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale i¢in 6rnek: Demir, Mehmet: “Hakime Hukuki Sorum-
lulugu Nedeniyle Ac¢ilan Tazminat Davas1”, (AUEHFD, C.VII,
S. 2003/3-4, 5.805-861), s.826.

Internetten alman dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz,

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakg¢a; metin
icindeki ilk (tam) atiflar, “yazarin soyadi, ad1” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agi-
lan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).

12. Makalede “anlatim plani”na veya “i¢indekiler’e yer verilmez.



13. Makalede yer alan kisaltmalara iligskin cetvel metnin sonun-
da yer almalidir.

14. Makale yayimlanmak iizere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarimin denetimini
yapmis olduklar1 ve bu haliyle “basila” verdikleri kabul edilir. Bilim-
sellik 6lgiitlerine uyulmadigi ve olaganin iizerinde yazim yanliglarinin
tespit edildigi yazilar, Yaym Kurulu tarafindan geri ¢evrilir. Makale,
Yargitay Dergisi yayin ilkelerine uygun degilse reddedilir. Reddedilen
yazilar yazarma iade edilmez. Yayin Kurulunun izni olmadik¢a ha-
kemlik siirecine baslandiktan sonra makale geri ¢ekilemez, baska yer-
de yaymlanamaz.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishasi hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi hakem-
ler tarafindan uygun bulunmadigi takdirde durum yazara bildirilir.
Hakem raporlar1 esash diizeltme igeriyorsa; rapor, hakem adi belirtil-
meksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler cer-
cevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosu-
luyla makale yayimlanir. Hakemlerin raporlarinin olumsuz olmasi
durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayili
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarinca Ode-
necek Telif ve Islenme Ucretleri Hakkinda Yénetmelik” ¢ercevesinde
telif ve hakem ticreti 6denir. Yazilar yayimlanmak iizere kabul edildi-
gi takdirde, elektronik ortamda tam metin olarak yayimlamak da dahil
olmak iizere tiim yayin haklar1 Yargitay Dergisi'ne aittir. Yazarlar telif
haklarini Yargitay Dergisi’ne devretmis sayilir. Elektronik yayim igin
ayrica telif ticreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.

19. Dergide ¢eviri eserlere, kitap ve karar incelemelerine, mev-
zuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir
yazilar hakeme gonderilmeyip, Yayin Kurulu karari ile yayimlanir.



20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, ha-
kem raporlar1 arasinda ¢eliski olmas1 halinde editoriin goriisii dogrul-
tusunda veya li¢iincii bir hakem raporu alindiktan sonra Yayimn Kuru-
lu'nun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numara-
s1 verilir.

22. Dergiye yaymlanmak tizere makale gonderen yazar yukari-
daki yayin ilkelerini kabul etmis sayilir.



JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the
other with no author information. The manuscript shall be typed in



normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime

Hukuki  Sorumlulugu Nedeniyle Agilan Tazminat Davasi”,
(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlar1, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz,

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).



12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
is”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author.
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be
owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.



18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.



ICINDEKILER
CONTENTS

HAKEMLiI MAKALELER
PEER REVIEWED ARTICLES

Dog¢. Dr. Cenk Akil
Yargitay Kararlari Isiginda Ihtiyati Hacizde Teminat

The Guarantee In Provosianal Attachment In Light Of
The High Court Of Appeal.........cooviiiiiiiiieeee, 269-306

Av. Sema Aydemir
Bireysel Is Sozlesmesinde Ceza Kosulu
Penalty Clause In Personal Employment Contract.................... 307-330

Av. Afra Ece Kaya
Limited Ortaklikta Ortaklarin Ek Odeme Yiikiimliiliigii

Additional Payment Obligation Of The Partners In Limited
Liability Company.........ccccooviviiiece e 331-372

Berk Hasan Ozdem

6502 sayil1 Kanun Uyarinca Garanti Verme

Yikiimliligiiniin Hukuki Niteligi

Legal Nature Of The Obligation To Issue Guarantees

under Law NO. B502.........cccoeiiiiiiiiiiereeee e 373-412



ICINDEKILER
CONTENTS

HAKEMSiZ MAKALELER
ARTICLES

Dr. Hasan Dursun

Birlesik Krallikta Idari Suc ve Cezalarda Kanunilik lkesinin
Uygulanmasti

The Application Of Legality Principle On Administrative

Offenses And Punishments In United Kingdom......................

Siileyman Sapanoglu

Tapu Sicilinin Tutulmasindan Dogan Zararlardan
Devletin Sorumlulugu

Government’s Liability For Damages Caused By Land

Registration (Title Deed Registration Record) ......................

Ufuk Unlii

6102 sayili Tiirk Ticaret Kanununda Kurumsal Yo6netim
Anlayisina Iliskin Diizenlemelerin Analizi

413-520

521-588

Analysis Of Regulations Related To Corporate Governance In Turkish

Commercial Code No. 6102589-612



YARGITAY KARARLARI ISIGINDA
IHTIiYATI HACIZDE TEMINAT

THE GUARANTEE IN PROVOSIANAL ATTACHMENT IN
LIGHT OF THE HIGH COURT OF APPEAL

Do¢. Dr. Cenk AKIL*

O0Z

Para alacaklart i¢in baglatilan veya baslatilacak takip ya da agilmis
veya agilacak davanin sonucunu giivence altina alan ihtiyati haciz huku-
ki niteligi itibartyla gegici hukuki himaye tedbiridir. Gerek ihtiyati haciz
kararin verilmesinde gerek bu kararin kaldirilmasinda teminat 6nemli bir
rol oynamaktadir. Her seyden Once ihtiyati haciz talebinde bulunan ala-
cakli ihtiyati haciz nedeniyle bor¢lunun ya da ligiincii kisilerin ugrayabi-
lecegi zararlar1 karsilamak iizere kural olarak teminat gostermek zorun-
dadir. Ayni1 sey haczedilen malin elinde birakilmasini isteyen borglu ve
ticiincii kigi bakimindan da gegerlidir. Diger yandan borglu teminat gos-
termek suretiyle haczedilen mal {izerindeki ihtiyati haczin tiimiiyle kal-
dirllmasini da isteyebilmektedir. Uygulamada ihtiyati haciz kapsaminda
gerek teminatin konulmasi gerekse kaldirilmasina iliskin bazi konularda
tereddiit edilmektedir. Calismamizda yargi kararlari 1s18inda sirasiyla bu
hususlar tizerinde durulacaktir.

Anahtar Kelimeler: icra ve iflas hukuku, ihtiyati haciz, para
alacagi, teminat, ge¢ici hukuki himaye.

ABSTRACT

The provisional attachment, which secures the outcome of the
proceedings initiated or to be initiated or opened or to be opened for
receivables, is a temporary legal protection measure in terms of its

Makalenin Gelis Tarihi : 24/01/2020
Makalenin Kabul Tarihi : 09/04/2020

% Ogretim Gorevlisi, e-mail: akilcenk@hotmail.com.
ORCID: https://orcid.org/0000-0003-3662-0124



legal nature. The security plays an important role both in making a
provisional attachment decision and in removing or changing this
decision. First of all, the creditor requesting a provisional attachment
must, as a rule, provide security to cover the damages of the debtor or
third parties due to the provisional attachment. On the other hand, the
debtor and the third party, who wish to keep the confiscated property
in hand, must provide security for this. Likewise, the borrower may
require the foreclosure of the foreclosure to be completely removed by
showing security. In this case, the foreclosure on the goods is removed
on the one hand and the security shown is foreclosed. In practice, it is
hesitated about on some issues in terms of both putting and removing
security. In this study, these issues will be emphasized respectively in
the light of judicial decisions.

Keywords: Debt enforcement and bankruptcy law, provisional
attachment, pecuniary claim, security, temporary legal protection.



BIREYSEL iS SOZLESMESINDE CEZA KOSULU
PENALTY CLAUSE IN PERSONAL EMPLOYMENT CONTRACT

Av. Sema AYDEMIR*

O0Z

6098 Sayili Tiirk Bor¢lar Kanunu’nun (“TBK”) “Ceza Kosulu
ve Ibra” baslikli 420. maddesi kapsaminda hizmet sozlesmelerinde
ceza kosuluna iligkin diizenlemeye yer verilmistir. Ceza kosulunun
gecerliligi kapsaminda belirli unsurlarin varligi aranmaktadir. Bu un-
surlar ig sozlesmesi tiplerine gore farklilik gdsterebilir. Unsurlar ta-
simayan ceza kosulunun gegersizligi giindeme gelebilir. Bazi hallerde
ise ceza kosulunun indirilmesi meselesi tartigilabilir.

Anahtar Kelimeler: Ceza kosulu, bireysel is sdzlesmesi, ceza
kosulunun gegerliligi, ceza miktarinin indirilmesi, belirli-belirsiz siire-
li is sozlesmesi, asgari-azami siireli i sozlesmesi, deneme stireli is
sOzlesmesi, i¢ yonetmelik, ceza kosulunun gecersizligi.

ABSTRACT

Article 420 of the Turkish Code of Obligations (“TBK”’) numbered
6098, titled “Penalty Clause and Release”, includes the regulation on the
penalty clause in the employment contracts. The existence of certain
criteria are sought for the validity of the penalty. These criteria may vary
according to the types of employment contracts. Invalidity of the
punishment condition that does not carry the criteria can be reviewed. In
some cases, the issue of reducing the penalty can be discussed.

Keywords: Penalty clause, personal employment contract,
validity of penalty clause, reduction of amount of penalty, employment
contract for a definite period of time-indefinite period of time,
employment contract for a minimum time-maximum time, employment

Makalenin Gelis Tarihi :09/10/2019
Makalenin Kabul Tarihi : 09/04/2020

% Istanbul Barosu Avukati, e-mail: ssema.aydemir@gmail.com.
ORCID: https://orcid.org/0000-0002-8517-1145



contract with a trial (probation) clause, internal regulations, invalidity of
penalty clause.



LIMITED ORTAKLIKTA ORTAKLARIN
EK ODEME YUKUMLULUGU

ADDITIONAL PAYMENT OBLIGATION OF THE PARTNERS
IN LIMITED LIABILITY COMPANY

Afra Ece KAYA, LL.M.*

O0Z

Bir sermaye sirketi olan limited ortaklikta ortaklarin asil borcu,
sitkete sermaye koymaktir. Ancak limited ortakligin sahis sirketlerine
yaklasan yonii nedeniyle limited ortaklik ortaklarina sermaye koyma
borcu yaninda bazi ek 6deme ve yan edim yiikiimliiliikleri de yiiklene-
bilecegi 6102 sayili Tiirk Ticaret Kanunu’nda ongoriilmiistiir. Bu bag-
lamda ek d6deme yiikiimliiliikleri ortaklardan esas sermaye pay1 disinda
talep edilebilecek nakit 6demeleri ifade etmektedir. Ek 6deme yiikiim-
luligi sirket s6zlesmesinde esas sermaye payimi esas alan belirli bir
tutar olarak ongoriilmelidir. Ortaklardan bu yikimliiliigiin yerine geti-
rilmesi ancak sirketin finansal durumunun koétiilesmesi ve kanunda sa-
yilan sinirlt hallerin ger¢eklesmesiyle miidiirler tarafindan istenebilir.

Calismamizda ek 6deme ylikiimliiliigii kavramimin Tiirk Ticaret
Kanunu’nda diizenlenis sekli, tanimi, amaci ve ortaklara yiiklenen
benzer ylkiimliiliikler ile benzerlik ve farklari, ek 6deme yiikiimliilii-
giinlin Ongoriilmesi, Ongdriilmis ek o6deme yiikiimliligilinlin talep
edilmesi, ek ddeme yiikiimliligiin ifa edilmesi ve edilmemesi durum-
lar, ek ddeme yiikiimliiligliniin devam etmesi, ifa edilen ek ddeme
yiikiimliiliiklerinin ortaklara geri ddenmesi ile sona eren ek 0deme
yiikiimliiliiklerinin yeniden dogmasi halleri incelenmistir.

Anahtar Kelimeler: Ek 6deme yiikiimliligi, limited sirket, or-
tagin borcu, sirket sdzlesmesi, miidiirler.
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ABSTRACT

The obligation of the partners of limited liability company,
which is a capital company, is to invest capital into the company.
However, it is provided in Turkish Commercial Code (No: 6102) that
the partners can be imposed the obligation to perform additional
payment obligations or subsidiary performance obligations beside of
the obligation to invest capital, considering the character of limited
company approaching to unlimited company (ordinary company). In
this context, additional payment obligation indicates the cash
payments which can be claimed from partners apart from capital
share. Additional payment obligation should be provided as a certain
amount based on capital share in the article of association of the
limited liability company. The performance of these obligations can
be demanded by the managers from the partners only if the financial
situation of the company deteriorates and the circumstances stated in
the Turkish Commercial Code occur.

In this article, regulation of additional payment obligation in
Turkish Commercial Code, its definition, its purpose, similarity and
differences between additional payment obligation and similar
obligation of the partners, provision of additional payment obligation,
claim of provided additional payment obligation, performance and
non-performance of additional payment obligation, continuation of
additional payment obligation, repayment of performed additional
payment obligation to the partners and reemergence of performed
additional payment obligation are scrutinized.

Keywords: Additional payment obligation, limited liability
company, liability of partner, limited liability company agreement,
managers.



6502 SAYILI KANUN UYARINCA GARANTI VERME
YUKUMLULUGUNUN HUKUKI NiTELIiGi
LEGAL NATURE OF THE OBLIGATION TO ISSUE
GUARANTEES UNDER LAW NO. 6502

Berk Hasan OZDEM*

oz

Her ne kadar ortaya ¢ikis amaci ayiptan sorumluluk esaslarini
tiiketici aleyhine sinirlandirmak ise de; garanti belgeleri, giiniimiizde
birgok hukuk diizeninde tiiketiciyi daha iyi koruma amaci giiden bir
mekanizma olarak yer almaktadir. Tiirk tiiketici mevzuatinin birgok
ulusal hukuk sisteminden ve ayni zamanda Avrupa Birligi Huku-
ku’ndan ayrildig1 bir husus olan zorunlu garanti verme yiikimliligi,
6502 sayili Tiiketicinin Korunmasi Hakkinda Kanun’un “Garanti bel-
gesi” baslikli 56. maddesinde diizenlenmis, 2014 tarihli Garanti Bel-
gesi Yonetmeligi ile detaylandirilmistir. Bu ¢alismada 6nce zorunlu
garanti verme yiikiimliliigiine iliskin diizenlemeler agikliga kavustu-
rularak tiiketicinin garantiye dayanan haklarindan bahsedilecek, daha
sonra garanti ¢ercevesindeki haklar ile ayiptan dogan sorumluluk ara-
sindaki iligki; doktrindeki cesitli goriisler, Yargitay igtihatlar1 ve uygu-
lamada karsilagilan durumlar 1s18inda degerlendirilecektir. Son olarak,
hakkinda garanti belgesi diizenlenmesi zorunlu olan mallar i¢in 6ng6-
riilmiis garanti verme yiikiimliiligliniin, doktrinde tartigmalara sebep
olan hukuki niteligi konusu lizerine yogunlasacaktir. Bahsedilen yii-
kiimliiliiglin hukuki nitelendirmesini yapmak i¢in doktrinde ileri siirii-
len ¢esitli goriislerden, sirast ile s6zlesme sarti1 goriisii, garanti sozles-
mesi gorlisii ve kanundan dogan borg goriisii incelenecektir.

Anahtar Kelimeler: Ayiptan Dogan Sorumluluk, Garanti Bel-
gesi, Kanundan Dogan Borg, Onarim Hakki, Ureticinin Sorumlulugu,
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Ithalat¢inin Sorumlulugu.
ABSTRACT

In many jurisdictions today, warranty certificates, whose initial
goal had been to limit sellers’ responsibility due to defective goods to
the detriment of the consumer, are regulated as a mechanism for better
protection of the consumers. As an issue where Turkish Consumer
Legislation differs from many national legal systems as well as from
European Union Law, the obligation to issue compulsory guarantees is
envisaged by Article 56 of Consumer Protection Law - No: 6502
under the title “Certificate of Guarantee” and elaborated by the
Implementing Regulation on Certificate of Guarantee dated 2014.
After explaning consumer’s rights based on the guarantee by
clarifying the regulation regarding the obligation to provide
guarantees, this paper examines the relationship between the
guarantee-based rights and the responsibility due to defective good in
light of various opinions put forward by scholars, case law of the
Turkish Court of Cassation and the situation encountered in practice.
Finally, the focus will be laid on the legal nature of the obligation to
issue warranties for goods that are subject to compulsory warranty,
which is a topic of discussion among scholars. This article examines
different scholarly opinions which characterize the aforementioned
obligation respectively as a “contractual condition”, a “guarantee
agreement” and an “obligation arising from law”.

Keywords: Responsibility due to Defective Good, Certificate of
Guarantee, Obligation Arising from Law, Right of Repair, Liability of
Manufacturer, Liability of Importer.



BIRLESIK KRALLIKTA IDARI SUC VE CEZALARDA
KANUNILIK iLKESININ UYGULANMASI

THE APPLICATION OF LEGALITY PRINCIPLE
ON ADMINISTRATIVE OFFENSES AND PUNISHMENTS
IN UNITED KINGDOM

Dr. (lur.) Hasan DURSUN*
oz

Anglosakson “common-law” (teamiili) hukuk sisteminin kayna-

gin1 olusturmasima karsin Birlesik Krallik’ta idari sug ve cezalarda ka-
nunilik ilkesinin uygulamasi bakimindan alinacak 6nemli dersler bu-
lunmaktadir. Zira Birlesik Kralligin yazisiz Anayasasi ve mevzuati yii-
ritmeye halka yonelik idari sug¢ ve ceza alaninda 6zerk diizenleme yet-
kisi tanimamus, aksine, soz konusu su¢ ve cezalarda kanunilik ilkesinin
uygulanmasi gerektigi anlayisin1 varsaymistir. Bununla birlikte, idari
su¢ ve cezalarin diger tiirlinii olusturan disiplin su¢ ve cezalarinda ka-
nunilik ilkesinin uygulanmasi bakimindan Birlesik Kralliktan alinacak
onemli bir ders bulunmamaktadir. Zira Birlesik Krallik, kamu gorevlile-
rine halkin hizmetkarlar1 olarak degil, Kraliyetin hizmetkarlar goziiyle
bakmis ve isten atilmasi durumunda kural olarak onlara mahkemeye
basvuru hakki tanimamistir. Bu durum, ¢agdas kamu yonetimi ilkeleri
ile hukuk devleti unsuruna aykiridir. Zira giiniimiizde kamu gorevlisinin
halkin hizmetkar1 oldugu anlayisi benimsenmis ve kamu gorevlisine
verilen disiplin cezasina kars1 onun mahkemeye basvuru yapacagi esast
benimsenmistir. Birlesik Krallik, idari su¢ ve cezanin diger tiiriinii olus-
turan halka yonelik idari su¢ ve cezalarda kanunilik ilkesinin uygulama-
sii -bazi1 sapmalar gosterse de- oldukga gelistirerek bu sug ve cezalarin
uygulanmasmda yalnizca maddi ceza normlari bakimindan kanunilik
ilkesine uyulmasinin yeterli olmadigini, usuli hiikiimlere de uyulmasi
gerektigi goriisiinii benimsemistir. Birlesik Kralligin bu tutumunun al-
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tinda yatan giidii; Idare, tarafsiz ve bagimsiz olmadigindan idari sug ve
cezalarda kanunilik ilkesinin benimsenmesinin, ceza hukuku sug¢ ve
cezalarinda benimsenmesinden daha fazla 6nem tasidig1 inancidir. Yi-
ne, idari su¢ ve cezalarda kanunilik ilkesi, kisi hak ve 6zgiirliiklerini
koruma islevini ancak usul hiikiimleriyle birlikte yerine getirebilmesi
olanakli oldugundan, Birlesik Devletlerde usul hiikiimlerine uyulmasi,
kanunilik ilkesini tamamlayici nitelikte olmus ve kisi hak ve 6zgiirliik-
leri, halka yénelik idari su¢ ve cezalarda daha iyi korunmustur. Ote
yandan yargmin aksine Idare ne bagimsiz ne de tarafsiz oldugundan
idari cezaya ihtiyatla yaklasilmaktadir. idari cezaya karsi yapilan bu
itirazin biiyiik kism1 ancak idari usul kurallarina uyularak giderilebil-
mektedir. Birlesik Krallikta idari cezaya pek fazla itiraz edilmemesinin
temel nedenini, {ilkede, hukuk devleti ilkesinin geregi olarak idari usule
uyulmasi olusturur. Birlesik Krallikta halka yonelik idari cezalara karsi
etkin bir yargi mekanizmasi kurulmus ve halka yonelik idari suc¢ ve
cezalarda kanunilik ilkesinin uygulanmasmin hukuk devletinin kalbini
olusturdugu anlayist benimsenmistir. Tiirk Anayasasinin 38. maddesi-
nin 1. ve 3. fikralarinda her tiirlii su¢ ve cezalarda ve bu arada idari sug
ve cezalarda kanunilik ilkesinin uygulanacag: ortiilii olarak belirtilme-
sine karsin Anayasa Mahkemesi ve Danistay aksine bir tutum takinmis-
lar ve idari su¢ ve cezayi birbirinden ayirarak idari suglarda kanunilik
ilkesinin uygulanmasinin gerekli olmadig1 anlayisini benimsemislerdir.
Idari sug ve idari ceza arasinda ayrilmaz bir biitiinliik iligkisi bulundu-
gundan ve idari sugta kanunilik ilkesinin kabul edilmemesi, idari cezada
da kanunilik ilkesinin kabul edilmemesi anlamini tagiyacagindan Ana-
yasa Mahkemesi ve Danistay’in s6z konusu tutumu sonucu kisilerin hak
ve Ozgiirliikleri agisindan 6nemli sakincalar dogabilecektir. Tiirkiye’de
usul kurallarina ¢ok fazla 6nem verilmemesi ve idari cezanin verilmesi
usullerini gdsteren genel bir idari usul kanununun bulunmamast; kisi
hak ve ozgiirliikklerine yonelik sakincayr daha da artirabilecektir. Idari
cezaya Kkarsi etkili bir yargi diizenegi kurabilmek igin adli mahkemele-
rin idari ceza islemlerini normlar hiyerarsisi agisindan etkin bir sekilde
denetlemesi tam olarak yasama gecirilmeli, su¢ ve cezada kanunilik
ilkesinin hukuk devletinin temelini olusturdugu bilinciyle biitiin idari
suc ve cezalarda kanunilik ilkesinin uygulanmasina son derece titiz bir
sekilde yaklasilmasi gerekir.

Anahtar Kelimeler: Hukuk Devleti, Idari Su¢ ve Ceza, Suc ve
Cezada Kanunilik Ilkesi, Halka Yénelik Idari Sug ve Ceza, Disiplin



Sug ve Cezasi, Konu Disilik Ogretisi, Parlamentonun Egemenligi.
ABSTRACT

Although United Kingdom is source of the common-law system,
there are valuable lessons for Turkey in terms of the application the
legality principle on the administrative crimes and punishments. This is
because the United Kingdom unwritten Constitution and legislation did
not acknowledge independent power of arrangement within the field of
publicly targeted administrative crimes and punishments for the
execution, on the contrary, supposed the perception that the legality
principle must be applied on the said administrative crimes and
punishments. Nevertheless, within the context of discipline crimes and
punishments that are belong to the other type of administrative crimes
and punishments, there is no valuable lesson are to be taken from the
United Kingdom. Inasmuch as the United Kingdom regards the public
officials as the servants of Crown, instead of servants of people’s and in
case of firing denies the right to apply the court for them. That situation is
against the modern public administration principles and rule of law
element. Forasmuch as the contemporary perception is that the public
officials are the servants of people’s and the official has right to apply the
court when received the disciplinary penalty. United Kingdom,
nevertheless makes some deviation, developed the legality principle on
publicly targeted administrative crimes and punishments that crimes and
punishments are belong to the other type of administrative crimes and
punishments. Within that context, United Kingdom adopted that when
the applying legality principle on publicly targeted administrative crimes
and punishments not only is sufficient compliance for the substantial
criminal rules but also necessary the compliance for the procedural rules.
Deep motive of that attitude of United Kingdom is the belief that due to
the administration is neither impartial nor independent, the application of
the legality principle on administrative crimes and punishments is more
important than the application of the legality principle on the criminal
law crimes and punishments. Again, the legality principle on
administrative crimes and punishments can fulfill its mission to protect
human’s basic rights and freedoms with procedural provisions is being
part of legality principle. In this way, human’s rights and freedoms is
better protected on the publicly targeted crimes and crimes in the UK. On
the other hand, contrary to the justice, administration is neither impartial
nor independent one approaches to the administrative crime and



punishments reservedly. That complaint against administrative
punishments can be removed in a significant part by complying
administrative procedure rules. The basic reason is that there is not so
much complaint against administrative punishments is the compliance of
procedure rules that is the requirement of rule of in the country. In the
UK, there is an established efficient judicial mechanism against the
publicly targeted administrative punishments and it is adopted the idea
that the applying the legality principle on publicly targeted administrative
punishments is the heart of rule of law. Although Article 38 paragraph 1
and 3 of the Turkish Constitution covertly denote that in every types of
crimes and punishments meanwhile in administrative crimes and
punishments is necessary to apply legality principle, the Turkish
Constitutional Court and Council of State assume counter-attitude and
they divided administrative crime and administrative punishment from
each other and adopt that there is no need applying legality principle on
administrative crimes. The aforementioned courts behavior could be
caused to the disadvantages of human’s rights and freedoms. Inasmuch
there is an integral part relation between administrative crime and
administrative punishment and not accepting the legality principle on
administrative crime means not adopting that principle on administrative
punishment. Not attaching too much importance to administrative
process and the absence general administrative procedure act that shows
the procedure how to apply the administrative punishment in Turkey
significantly increases the disadvantages towards human rights and
freedoms. To establish an efficient judicial mechanism against
administrative punishment, it is necessary for the non-administrative
courts to effectively control the administrative punishment decisions in
terms of hierarchy of norms. In addition, with the consciousness that
nullum crimen nulla poena sine lege principle is the root of rule of law, it
IS necessary to approach the application of legality principle on all the
administrative crimes and punishments.

Keywords: The Rule of Law, Administrative Crime and
Punishment, Nullum Crimen Nulla Poena Sine lege “Legality” Principle,
Publicly Targeted Crimes and Punishments, Discipline Crimes and
Punishments, Ultra Vires Doctrine, The Sovereignty of Parliament.



TAPU SICILININ TUTULMASINDAN DOGAN
ZARARLARDAN DEVLETIN SORUMLULUGU

GOVERNMENT'S LIABILITY FOR DAMAGES
CAUSED BY LAND REGISTRATION
(TITLE DEED REGISTRATION RECORD)

Siileyman SAPANOGLU*
oz

Tapu sicilinin tutulmasi, bir kamu hizmetidir. Devletin sorumlu-

lugu altinda tutulan tasinmaz mallarin hukuki ve geometrik durumunu
gosteren resmi sicildir. Sicilin bu islevi, TMK.nun 997. maddesinde,
“Tasinmazlar iizerindeki haklar1 gostermek lizere tapu sicili tutulur.”
tiimcesiyle ifade edilmistir. Ulke topraklarinin hukuki ve geometrik
durumlarmin belirlenmesinde ve bilinmesinde gerek tasinmaz sahiple-
rinin gerekse Devletin yarar1 vardir. Miilkiyet hakki (tasinmazlar iize-
rindeki haklar) Anayasanin 35. maddesi ve bu maddeye uygun olarak
cikarilan 6zel hukuk, ceza hukuku ve idare hukukuna iligskin kanunlarla
korundugu gibi, 5170 sayili kanun ile degisik Anayasanin 90. maddesi
ile kanun hiikmiinde oldugu kabul edilen, Avrupa Insan Haklar1 Séz-
lesmesine Ek 1 Numarali Protokoliin 1. maddesiyle de giivence altina
alinmistir. Kanun koyucu, tapu sicili bakimindan gerekli diizenlemele-
rin yapilarak agik hale getirilmesi konusuna biiyiik Gnem vermis, sicille-
rin tutulmasindan ileri gelecek biitiin zararlardan dolay1 vatandaslara
kars1 Devlete asli bir sorumluluk yiiklemistir. Devletin sorumlulugunun
yasal dayanagi, TMK.nun 1007. maddesidir. Anilan bu hiikme gore,
Devlet, tapu sicilinin hukuka aykiri tutmasindan dogan tiim zararlardan
sorumludur. Bu sorumluluk, tapu sicil miidiirii ve memurunun veya yet-
kili ya da yetkisiz olarak tapu sicilinin tutulmasinda kullandig1 sahislarin
fiillerinden dogan biitiin zararlar1 kapsar. Bu konuya iliskin uyusmazIlik-
lar giin gectikge artmaktadir. Ne var ki, sorumlulugun kosullari, zarar
miktarinin belirlenmesi, Devletin karsiladigi zarar gérevlilerden riicu,
tazminat ve riicu davalarinin tabi olacag: siireler bakimindan, TMK.nun

Makalenin Gelis Tarihi : 06/09/2019

Makalenin Kabul Tarihi : 09/04/2020

*  Yargitay 8. Hukuk Dairesi Onursal Bagkani, e-mail: s.sapanoglu@hotmail.com.
ORCID: https://orcid.org/0000-0001-5488-0072



1007. maddesi ortaya ¢ikan sorunlari karsilamaktan uzaktir. Bu ¢alis-
mamizin konusu ve amaci, tapu sicilinin tutulmasindan dogan zararlar-
dan Devletin sorumlulugunun yasal dayanagi olan TMK.nun 1007.
maddesinin uygulanmasi nedeniyle otaya ¢ikan sorunlarin ¢oziime ka-
vusturulmasina yardimei olmaktir.

Anahtar Kelimeler: Devletin sorumlulugu, tapu sicili, ayni
haklar, hukuka aykirilik, kusur, zarar, riicu hakki.

ABCTRACT

Registering the land registry is a public service. It is the official
registry showing the legal and geometric status of immovable property
held under the liability of the state. This function of the registry, TCC
(Turkish Civil Code) Article 997 of “Land Registry is kept to show the
rights on the immovables.” expressed in the phrase. Both the owners of
the real estate and the state are helpful in determining and knowing the
legal and geometrical states of the country. As “Property right” (rights
on immovables), protected by article 35 of the Constitution and laws
regarding private law, criminal law and administrative law issued in
accordance with this article, Article 1 of Protocol No. 1 to the European
Convention on Human Rights, which is accepted by the Law No. 5170
and the article 90 of the different Constitution is also secured. The law-
maker attached great importance to making necessary arrangements in
terms of land registry and to make it clear, and has placed an essential
responsibility on the State against the citizens for all the damages that
may arise from keeping the registers. The legal basis of the State's
responsibility is Article 1007 of the Turkish Civil Code. According to
this provision, the State is responsible for all damages arising from the
illegal registering of the land registry. This responsibility covers all
damages arising from the acts of the land registry manager and officer
or of the persons he/she used to register the land registry as an
authorized or unauthorized. Disputes about this issue are increasing day
by day. However, Article 1007 of the TCC is far from covering the
problems that arise in terms of the conditions of the responsibility, the
determination of the amount of damage, the damage to be paid by the
State, and the time to be subject to recourse, compensation and recourse
cases. The subject and purpose of this study is to help solve the
problems arising due to the application of Article 1007 of the TCC,
which is the legal basis of the State's responsibility, for damages arising



from the retention of the land registry.

Keywords: Goverments’ liability, land registry, real rights,
illegality, fault, damage, right to recovery.



6102 SAYILI TURK TICARET KANUNUNDA
KURUMSAL YONETIM ANLAYISINA ILISKIN
DUZENLEMELERIN ANALIiZi

ANALYSIS OF REGULATIONS RELATED TO CORPORATE
GOVERNANCE IN TURKISH COMMERCIAL CODE NO. 6102

Ufuk UNLU?

oz

Sirketlerin en temel gayesi uzun dénemde faaliyetlerini siirdiire-
bilmektir. Gegmis donem deneyimlerinin piyasa aktorlerine verdigi
izlenim, bu gayenin gergeklestirilebilmesinde kurumsallasmanin ne
kadar 6nemli bir husus oldugunun farkina varilmasidir. Kurumsal y6-
netim anlayisinin sirketlerin her hiicresi tarafindan benimsenmis ol-
masli, basariy1 ve siirdiiriilebilir yonetimi beraberinde getirmektedir.
Genel olarak kurumsal yonetim, pay sahipleri ile kurum yonetimi ara-
sindaki iliskileri seffaflik, sorumluluk, adalet ve hesap verme gibi
formel kurallarin olusturulmas: tizerinde odaklanmis kurallar buitiini
olarak tarif edilir. Bu kapsamda yasal diizenlemelerin kurumsal yone-
tim anlayis1 ne kadar tesvik ettigi ve bu anlayisa hangi Ol¢iide izin
verdigi meselesi karsimiza ¢ikar. Bu kapsamda, 6102 sayili Tiirk Tica-
ret Kanunu’nda kurumsal yonetim anlayisiyla hazirlanan diizenleme-
ler ile bu anlayisa engel teskil edecek diizenlemelerin sirketlerin de-
vamliligina ve basarili faaliyetlerinde oldukca etkilidir.

Anahtar Kelimeler: Kurumsal Yonetim, Seffaflik, Adillik, He-
sap Verebilirlik, Sorumluluk, Esas S6zlesme, Komite, Oyda Imtiyaz.

ABSTRACT

The main aim of the companies is to continue their activities in
the long term. The impression given by past experiences to market
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actors is to realize how important institutionalization is to realize this
goal. The concept of corporate governance adopted by every cell of
companies brings success and sustainable management. In general,
corporate governance is defined as a set of rules focused on the creation
of formal rules such as transparency, responsibility, fairness and
accountability in the relationship between shareholders and corporate
management. In this context, we face the question of how much the
legal regulations encourage the understanding of corporate governance
and to what extent they allow this understanding. In this context, the
regulations prepared in the Turkish Commercial Code No. 6102 with
the understanding of corporate governance and the regulations that
would constitute an obstacle to this understanding are very effective for
the continuity of companies and their successful activities.

Keywords: Corporate Governance, Transparency, Fairness,
Accountability, Responsibility, Articles Of Association, Committee,
Concession In Votes.



