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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baslayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢ ayda bir olmak iizere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayinlanmasma karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yaymlanip ya-
yinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢alismalar yayim-
lamaktir.

4. Yazilarin; 6zgiin, bagka bir yerde yayimlanmamis veya ya-
yimlanmak iizere génderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk ya-
zara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢alisma niteligini tastyamayacak ol¢iide ki-
sa ya da makale formatinin sinirlarini agacak sekilde uzun olmamalidir.

8. Derginin yaz1 dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanci dilde yazilara da yer verilir. Yazi, Tiirk¢e veya yabanci diller-
den herhangi birinde yazilmis olsa dahi 13 kelimeyi agsmayan “baslik”,
150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime aras1 “anahtar ke-
limelerin (keywords)” bulunmas1 gerekir. Makalenin adi, “6z™{i, anah-
tar kelimeleri, keywords ve abstract bilgileri Tiirk¢e ve Ingilizce ola-
rak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin basina ek-
lenip, Tiirkce veya Ingilizce olarak yazarlari tarafindan makale ile
birlikte gonderilir.

9. Yazar, ad1 ve soyadini, unvanini, gérev yaptig1 kurumu, ileti-
sim adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numa-
rasin1 (ORCID) calismasinin basina ekleyecegi iist kapak sayfasi ile
birlikte bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kim-
lik numarasin1 (ORCID) yazmamasi/unutmasi durumunda makalesi
yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iliskin



bilgileri igeren kapak sayfasi bulunan, digerinde bulunmayan iki niis-
ha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 12 punto;
dipnotlarda tek satir aralig1 ile 10 punto kullanilarak Times New Ro-
man, normal stil karakterinde yazilmali, metin iki yana yaslanmali,
sayfanin tiim kenarlarinda 2,5 cm bosluk birakilmalidir. Baslik ve alt
bagliklar disinda koyu (bold) yaz1 karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama isa-
retlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi ve
admin sadece bas harfleri biiyiik olur. Verilen kaynak kitap ise kitabin
ad1, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numaras sirasi
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale adi cift
tirnak i¢ine alimir. Ancak makalenin yer aldig eserin basim yeri ve tarihi-
nin yazilmast gerekmez. Verilen kaynak internet dokiimani ise makale
yazarinin soyadi adi, makale adi, dergi ad1 ve sayisi, hangi tarihte ve han-
gi siteden erisildigi bilgilerine sirasi ile yer verilir. Tiim gondermeler ya-
zarin soyad1 yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale icin 6rnek: Demir, Mehmet: “Hakime Hukuki Sorum-
lulugu Nedeniyle Agilan Tazminat Davas1”, (AUEHFD, C.VII,
S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz,

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakga; metin
icindeki ilk (tam) atiflar, “yazarin soyadi, adi” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Aci-
lan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).



12. Makalede “anlatim plani”na veya “i¢gindekiler’e yer verilmez.

13. Makalede yer alan kisaltmalara iligkin cetvel metnin sonun-
da yer almalidir.

14. Makale yayimlanmak iizere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklar1 ve bu haliyle “basila” verdikleri kabul edilir. Bilim-
sellik olciitlerine uyulmadig1 ve olaganin iizerinde yazim yanlislarinin
tespit edildigi yazilar, Yaym Kurulu tarafindan geri cevrilir. Makale,
Yargitay Dergisi yayn ilkelerine uygun degilse reddedilir. Reddedilen
yazilar yazarma iade edilmez. Yaym Kurulunun izni olmadik¢a ha-
kemlik siirecine baglandiktan sonra makale geri ¢ekilemez, baska yer-
de yayinlanamaz.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishas1 hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi hakem-
ler tarafindan uygun bulunmadigi takdirde durum yazara bildirilir.
Hakem raporlar esasli diizeltme igeriyorsa; rapor, hakem adi belirtil-
meksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler ger-
cevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosu-
luyla makale yayimlanir. Hakemlerin raporlarinin olumsuz olmasi
durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayili
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarinca Ode-
necek Telif ve Islenme Ucretleri Hakkinda Yénetmelik” cercevesinde
telif ve hakem fticreti 6denir. Yazilar yayimlanmak {izere kabul edildi-
g1 takdirde, elektronik ortamda tam metin olarak yayimlamak da dahil
olmak tizere tiim yayin haklar1 Yargitay Dergisi'ne aittir. Yazarlar telif
haklarimi Yargitay Dergisi’ne devretmis sayilir. Elektronik yayim icin
ayrica telif ticreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.



19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mev-
zuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir
yazilar hakeme gonderilmeyip, Yaym Kurulu karari ile yayimlanir.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, ha-
kem raporlar1 arasinda celigski olmasi halinde editoriin goriisii dogrul-
tusunda veya li¢iincil bir hakem raporu alindiktan sonra Yaym Kuru-
lu'nun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numara-
st verilir.

22. Dergiye yaymlanmak iizere makale gonderen yazar yukari-
daki yayn ilkelerini kabul etmis sayilir.



JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the



other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime
Hukuki Sorumlulugu Nedeniyle Agilan Tazminat Davas1”,
(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlar1, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz,

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.



Demir, Mehmet: “Hékime Hukuki Sorumlulugu Nedeniyle Ac¢ilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
1s”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author.
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be



owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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ANAYASA HUKUMLERI CERCEVESINDE CEZA
DAVALARINDA VICDANi KANAAT VE TEMYIiZ
INCELEMESI

PERSONAL CONVICTION AND APPELLATE REVIEW IN
CRIMINAL CASES WITHIN FRAME OF CONSTITUTIONAL
PROVISIONS

Doc. Dr. ibrahim SAHBAZ"

0Z
Bu caligmanin konusu, ceza muhakemesi sonucunda verilen hii-

kiimlerdeki (kararlardaki) yargicin vicdani kanaatinin Yargitay tara-
findan incelenebilip incelenemeyecegidir.

Calismanin amaci ise, Anayasa’nin 138/1. maddesinde, yargigla-
rin anayasa, yasa ve hukuka uygun vicdani kanaatlerine gore hiikiim
vermeleri s6z konusu oldugundan, bu hiikmiin temyiz mahkemesi
yargiclarina da hitap edip etmediginin belirlenmesidir.

Bolge Adliye Mahkemelerinin faaliyete gecmesi nedeniyle, ¢a-
lismanin kapsami biraz genis tutulmustur.

Caligmanin yontemi ise, anayasadaki bu diizenleme ile ilk dere-
ce mahkemelerince verilen kararlarda temel olusturan, ispat, delil,
maddi sorun, hukuki sorun, gerek¢e ve vicdani kanaat kavramlarina
aciklik getirerek uygulayiciya katki saglamaktir.

Anahtar Kelimeler: ispat, delil, delil degerlendirmesi, Yargitay
denetimi, vicdani kanaat, maddi denetim, hukuki denetim, adil yargi-
lanma hakki.

Makalenin Gelis Tarihi : 09/08/2018
Makalenin Kabul Tarihi :27/12/2018

Yargitay 4. Ceza Dairesi Baskani, e-mail: sahbaz2002@hotmail.com
ORCID: https://orcid.org/0000-0002-3409-3781



ABSTRACT

The main subject of this article is whether penal judge’s
personal conviction in a Criminal Court Decision could be examined
by the Court of Cassation.

In article 138/1 of the Turkish Constitution, it is stipulated that
all Judges adjudicate according to their own personal conviction in
accordance with Constitution, codes and law. So, the main purpose of
mentioned article is to analyze this regulation’s applicability to the
Cassation Judges.

Since the Regional Courts of justice has begun their activities,
the scope of the contribution has also been expanded.

The method of this study is contribute to the legal doctrine and all
lawyers by clearifying the terms/concepts of evidence, proof, factual
problem, judicial problem, justification and personal conviction.

Keywords: Evidence, Proof, Consideration of Proof, Cassation,
Personal Conviction, Factual Examination, Judicial Examination,
Right to a Fair Trial.



IKALE AKDININ ISE iADE DAVALARINA ETKISi

EFFECT OF THE MUTUAL RESCISSION OF CONTRACT
REPLACEMENT LAWSUITS

Doc. Dr. Ertugrul YUVALI®
Av. Burhan Mert OZARABACI™*

oz

Ikale, kelime anlamu itibariyle pazarligi bozma, hukuki bir du-
rumu &nceki haline geri getirme olarak adlandirilmaktadir. ikale ku-
ramiin Is Hukuku sistematigi icerisine girmesi Yargitay’in 1995 tari-
hi ve sonrasindaki kararlari ile miimkiin olmustur. Yargitay, isci ve
igverenin sozlesme 6zgiirligli ¢ercevesinde is akdini beraber sona er-
direbileceklerini ortaya koymustur. Karsilikli olarak is sézlesmesini
sona erdirmeye yonelik yaptiklar1 sozlesme ise ikale akdini olustur-
maktadir. Ikale akdi, taraflarin karsilikli olarak is sozlesmesini sona
erdirmesine neden oldugu ve dolayisiyla bir igveren feshi olusturma-
dig1 igin is giivencesi kapsaminin disinda kalmaktadir. Iscinin, gecerli
bir ikale akdinin ardindan kanuni tanimi ile feshin gecersizliginin tes-
piti, uygulamadaki tanimi ile ise iade davasi ikame etmesi miimkiin
olmamaktadir.

Ikale akdi her ne kadar sdzlesme 6zgiirliigiine dayansa da Is Hu-
kuku’nun is¢iyt koruma ilkesi ve miidahaleci niteligi sebebi ile bir
takim kurallara tabi tutulmustur. Yargitay, is¢inin korunabilmesi adina
ikale akdinin denetlenmesi gerektigini belirtmistir. Yargitay’in dene-
tim kriterlerine uymayan ikale akdinin gecerli olmayacagi dolayisiyla
da ise iade davasina engel olmayacag: ifade edilmektedir. Mahkeme,

Makalenin Gelis Tarihi : 07/08/2018
Makalenin Kabul Tarihi : 19/02/2019

*

Erciyes Universitesi Hukuk Fakiiltesi Is ve Sosyal Giivenlik Hukuk Anabilim
Dal1 Baskani, e-mail: eyuvali@erciyes.edu.tr
ORCID: https://orcid.org/0000-0002-7272-0897

Kocaeli Barosu Avukat & Uzlastirmaci, e-mail: av.bmert@sivginozarabaci.av.tr
ORCID: https://orcid.org/0000-0002-3106-597X

sk



ikale akdinin gegersizligine kanaat getirirse is akdinin sona ermesi
igveren feshi olarak degerlendirilecek ve feshin gecerli olup olmadigi
mahkemece takdir edilecektir.

Anahtar Kelimeler: Ikale Akdi, Sozlesme Ozgiirliigi, Iy Gi-
vencesi, Ise lade Davasi, Ikale Akdinin Etkisi.

ABSTRACT

Mutual Rescission Of Contract is termed as breaching the
bargain or reinstatement of legal status. Mutual agreement has
accepted in Turkish Labor Law by Supreme Court. Supreme Court has
accepted mutual agreement since 1995. Supreme Court permitted
workers and employers sign contract for ending the labor act. This
contract named as the mutual agreement in labor law. Job security is
not valid for mutual agreement because mutual agreement isn’t a
employer termination Therefore workers can not start the replacement
lawsuits case after the valid mutual agreement.

Mutual agreement withstand contract freedom but Supreme
Court decides some rules for mutual agreement valid. In Supreme
Court opinion, labor law withstand worker protection principle and in
some situations mutual agreement may cause worker rights. Therefore
Supreme Court creates some control mechanism for mutual
agreement. According to the doctrine and the Supreme Court, mutual
agreement which is not suitable for Supreme Court rules is not valid.
So if the mutual agreement is not suitable for Supreme Court rules,
court will not accept mutual agreement. In such a case court must
evaluate the employer termination.

Keywords: Mutual Agreement, Freedom of Contract, Job
Security, Replacement Lawsuits, Mutual Rescission of Contract.



YARI BASKANLIK HUKOUMET SISTEMi ORNEGi OLARAK;
FRANSA

AS A SEMI-PRESIDENTIAL SYSTEM EXAMPLE, FRANCE
Dr. Mustafa ATALAN"

oz
HiikGimet sistemlerinden biri olarak degerlendirilen yar1 baskan-

lik sistemi, parlamenter sistem ve baskanlik sistemi arasinda kalan ve
diinyada pek ¢ok iilkede uygulanan bir sistemdir.

Tiirkiye’de parlamenter sistem igerisinde yasanmig olan sorunlari
¢ozmek adma farklr hiikkiimet sistemlerinin uygulanabilirligi analiz edilirken
yar1 bagkanlik sisteminin de uygulanip uygulanamayacag tartisiimistir.

Bu tartigmalarin sonucunda Cumhurbagkanligi hiiklimet sistemini
getiren anayasa degisikligi 16 Nisan 2017 tarihinde yapilan referandum-
la kabul edilmistir. Cumhurbaskan1 ve Tiirkiye Biiyiikk Millet Meclisi
genel seciminin birlikte yapildigi 24 Haziran 2018 se¢imleri sonrasinda
Cumhurbagkanligr hiikimet sistemi fiilen uygulamaya ge¢mistir. Boy-
lece, tartigmalarin ekseni, hangi hiikimet sisteminin tercih edilmesi
gerektigi konusundan, getirilen sistemin Tiirkiye i¢in uygun olup olma-
dig1 ve yeni hiiklimet sisteminin ne gibi sonuglar doguracagi konusuna
kaymistir. Bundan sonraki siiregte de hiikiimet sistemi tartigmalarinin
devam edecegi muhtemel olmakla birlikte, Cumhurbaskanligi hitkiimet
sistemine ge¢ilmis olmasi nedeniyle, yar1 baskanlik sistemin, iilkemiz
acisindan uygulanma olanagi da zayiflamistir.

Bu calismada; genel olarak demokratik hiikiimet sistemleri, bu
sistemlerin temel kaynagi olarak gosterilen kuvvetler ayriligi ilkesi,
yar1 baskanlik sisteminin genel 6zellikleri, Fransa 6zelinde uygulanan
bu sistemin ana noktalari, bu sistemde yasama, yiiriitme ve yarginin
genel yapilanmasi ile bu hiikiimet sisteminin temelde diger sistemler-
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den farklar1 ve iilkemiz agisindan degerlendirilmesi ele alinmistir.

Anahtar Kelimeler: Hiikiimet sistemi; Yar1 baskanlik hiikimet
sistemi; Parlamenter hiikiimet sistemi; Kuvvetler ayrilig1 ilkesi; Demok-
ratik yonetim sistemleri; Fransa hiikimet sistemi; Baskanlik sistemi;

ABSTRACT

Emerging as one of the systems of government, the semi-
presidential system appears before us as a different system that is in a
place between the parliamentary system and presidential system and
applied worldwide.

While the applicability of different systems of government in
order to solve the problems faced within the parliamentary system in
Turkey was discussed, it was also evaluated whether the semi-
presidential system could be applied or not, eventually, the Presidential
System of Government was approved with the referendum held on the
date of 16th April 2017, the Presidential System of Government came
into effect actually after the elections of 24th June 2018 with the
election of the President and the members of GNAT simultaneously, in
this way, the semi-presidential system is out of question to be discussed
in our country.

In this study, the democratic systems of government in general,
the principle of separation of powers indicated as the primary source
of these systems, the general characteristics of the semi-presidential
system, the main points of the system applied specific to France, the
general structuring of execution, legislation, and jurisdiction in this
system, and the difference of this structuring from the other systems
are discussed.

Keywords: Government systems, Semi-presidential government
system, Parliamentary government system, Principle of separation of
powers, Democratic management systems, France government
system, Presidential system



17’iNCj YUZYIL KADI SIiCiLLERINE GORE PATR_iKLER
BAGLAMINDA ERMENILERIN HUKUKI STATUSU

THE LEGAL STATUS OF THE ARMENIANS IN THE CONTEXT
OF THE PATRIARCHS ACCORDING TO THE 17TH CENTURY
QADI REGISTERS

Dr. Ogr. Uyesi Ahmet KILINC®

O0Z

Caligmanin konusu 17’inci ylizyilda Osmanli egemenligi altinda
bulunan Ermenilerin yonetiminin nasil tesekkiil ettigini ortaya koy-
maktir. Basta ser‘iye sicilleri olmak iizere arsiv belgelerine dayanarak
patriklerin sahip olduklar1 veya olmadiklar1 yetki ve sorumluluklar
baglaminda Ermenilerin hukuki statiileri incelenmistir. Literatiiriin
Millet Sistemi ve Ruhani Iltizam Sistemi seklinde ifade ettigi birbirin-
den farkli yonetim sekilleri, Ermeniler agisindan incelenmistir. Erme-
nilerin tim uhrevi merkezlerinin Osmanli egemenliginde oldugu
17°inci yiizyil endeks almasi, konuyu Ermenilerin patriklerinin kendi-
leri ile ve devlet ile olan iligkileri agisindan ele almasi isbu ¢aligmay1
diger eserlerden ayirmaktadir. Calisma ile varilan sonuclar su sekilde
stralanabilir: Anilan yiizyi1lda ayn1 anda E¢miyazin, Kudiis ve Istanbul
olmak lizere 3 adet patrigin mevcudiyeti kayitlara yansimistir. Her
patrigin cografi agidan yetki ve sorumlu oldugu yerler tek tek ayrintili
bir sekilde beratlarinda belirlenmistir. Osmanli egemenligi 6ncesinde
birden fazla olan Ermeni ruhani merkezleri, Osmanli otoritesinden
sonra da varliklarini siirdiirmiistiir. Osmanli hakimiyeti altinda c¢ok
basli Ermeni ruhani merkezlerinin mevcut olmasmin gerekcesi bu
merkezlerin Osmanli 6ncesinde de var olmus olmalaridir. Devlet, fetih
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oncesine miimkiin oldugunca dokunmayarak toplumsal mesruiyeti
saglamak istemistir. Osmanl idaresi Istanbul patrigini &n plana ¢1-
karmaya calismis olsa da bu onu diger kiliselerin iistiine ¢ikarmamis-
tir. Patrikler arasinda belesan yagimin dagitimi 6rneginde oldugu gibi
uhrevi yetki ihtilaflar1 olmustur. Bu ihtilaflar Osmanli idaresi tarafin-
dan ¢6ztimlenmistir. Bu sekilde devletin Ermenilerin kendilerine kars1
da olsa din ve vicdan hiirriyetlerini koruduklar1 goriilmektedir. Berat-
larda patriklerin yetki ve sorumluluklarinin birbirinden farkli oldugu
anlagilmaktadir. Patrikler devletin himayesinde yetkilerini kullanmis-
lardir, ancak bu himaye ayni zamanda kendilerinin denetim araci ol-
mustur. Patriklerin bu yiizyilda yetki alanlar1 dahilinde diizeni sagla-
mada ve otoritelerini temin etmede zorlandiklari; bu zorluklar1 Os-
manli idaresi vesilesiyle astiklar1 goriilmektedir. Kayitlar bu yiizyilda
Ermenilerin daha cok ruhani iltizam sistemi ile yOnetildigine isaret
etmektedir. Ancak Osmanli idarecileri, sisteminin ad1 ve Ozelliklerin-
den ziyade Ermenilerin hem kendi aralarindaki miinasebetlerinin hem
de devlet ile olan iliskilerinin karigikliktan uzak olmasina odaklanmis-
lardir. Bunu yaparken de kendi i¢inde bulunduklar1 hukuki, siyasi ve
mali konjonktiirii g6z 6nlinde bulundurmuslardir.

Anahtar Kelimeler: Belesan yagi, Ruhani Iltizam Sistemi, Millet
Sistemi, E¢miyazin Patrikligi, Kiragoz, Kudiis Patrikligi, Istanbul Pat-
rikligi, Egmiyazin Patrikligi, Zimmi, Osmanli, 17’inci Yiizyil, Ermeni

ABSTRACT

The study tried to reveal how the administration of the
Armenians under Ottoman rule was formed in the 17th century. The
authorities and responsibilities of the patriarchers based on the archive
documents, especially the Qadi records, were analyzed. The different
forms of government, which the literature refers to as the “Millet
system” and the “Spiritual Iltizam system”, have been examined in
terms of the Armenians. The study focused on 17th century, where all
the Armenians’ ethereal centers are dominated by the Ottoman State.
It emphasized the Armenian patriarchs’ relations with the mand the
Ottoman State. These point of views distinguishes the study from
other written studies on this topic. In the century, the presence of three
patriarchs, including E¢miyazin, Jerusalem and Istanbul, was seen in
the archival records. The geographical authority and the places where



each of the patriarchs are responsible are determined in detail in their
own Berat, decision of the Sultan's assignment. The Armenian Church
was multi-headed in the pre-Ottoman period. It went on under
Ottoman rule. The state wants to provide social legitimacy by not
touching the situation pre-Ottoman as much as possible. Although the
Ottoman administration tried to highlight the patriarchs of Istanbul, it
did not put it on top of other churches. There have been conflicts of
authority as in the example of the distribution of Belesan oil among
the patriarchs. These disputes have been resolved by the Ottoman
administration. The state prevents the freedom of religion and
conscience, even against the Armenians themselves. The authorities
and responsibilities of the Patriarchs are different from each other
according to their own Berat. The patriarchs used their authority under
the auspices of the State. But this logrolling has also been the
instrument of supervision of themselves. In this century, it has
beendifficultforthepatriarchstomaintainorderwithintheirjurisdictionand
toensuretheirauthority. It is seen that they overcome these difficulties
by support of the Ottoman administration. The records indicate that in
this century, Armenians were governed by “spiritual Iltizam systems”.
However, the State focused on the absence of problems among the
Armenians themselves and the State, rather than the name and
characteristics of the system. In doing so, they considered their own
legal, political and financial conditions.

Keywords: Balsamine Oil, spiritual Iltizam system, millet
system, patrictance of E¢miyazin, Kiragoz, patricality of Jerusalem,
Patricality of Istanbul, Patricality of E¢miyazin, Zimmi, Ottoman,
17th century, Armenian



FARKLI NEVIDEN FIKRI iCTIMANIN CEZA ADALETINE
ZARAR VEREN SONUCLARINA iLiSKIN
DEGERLENDIRMELER

EVALUTIONS ON CONSEQUENCES OF CONCEPTUAL
AGGREGATION OF SEPARATE OFFENSES WHICH CAUSES
DAMAGE IN THE CRIMINAL JUSTICE

Dr. Ekrem CETINTURK'

0Z

Ceza adaletinin tesisi amaciyla, faile verilecek cezanin, fiilin
haksizlik muhtevasi ve failin kusuruyla orantili olmas1 gerekmektedir.
Bu amacla kabul edilen, i¢tima hiikiimleri bir kisinin, bir veya birden
cok fiille ceza kanunun ayni hiikmiinii veya farkli hiikiimlerini bir
veya birden ¢ok ihlal etmesine ragmen birden ¢ok sugtan degil, tek bir
suctan sorumlu tutulmasini saglamaktadir. Ancak bu i¢tima hiikiimle-
ri, bir taraftan failin, gereksiz ve kusurunu asan sekilde cezalandiril-
masini engellerken, diger taraftan failin haksiz bir yarar saglamamasi
da onlemelidir. Ayrica birden ¢ok sugun tek suca doniismesi veya bir-
den fazla su¢ icin faile tek ceza verilmesi durumunda, ceza adaletinin
magdurlarin da haklarin1 korumasi gerekmektedir. Ancak, farkli nevi-
den fikri i¢tima, failin bir fiille birden fazla neticeli sugu (¢ifte netice)
isledigi durumlarda, kisinin ongorerek sebebiyet verdigi bazi netice-
lerden ceza almasini engelleyerek, getirilme amacinin tam tersine fai-
lin haks1z bir yarar saglamasina neden olmaktadir. Bu Makalede farkli
neviden fikri i¢tima hiikmiiniin hangi durumlarda ceza adaletini zede-
leyici sonuglara sebebiyet verdigi ve bu sonuglarin 6niine gecilmesi
icin yapilabilecek yasal degisiklikler ele alinmigtir.

' Anahtar Kelimeler: Ictima, Fikri Ictima, Farkli Neviden Fikri
Ictima, Ceza Adaleti.
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ABSTRACT

The punishment to be imposed on the offender has to be
proportional to the injustice nature of the conduct and the fault of the
offender for ensuring the criminal justice. Therefore, the accepted
aggregation provisions ensures that, if the person has violated the same
provision or different provisions of the criminal code once or more
through one or more than one act, the individual is held to account for
just one offense instead of more than one offense. However, while these
aggregation provisions prevent the offenders to be sentenced
unnecessarily and excessive of his fault, they also should prevent the
offender to acquire an undue advantage. Moreover, in the event that
more than one offense turn into just one offense or the offender is
imposed only one penalty for more than one offense, the criminal
justice 1s required to protect the rights of the victims. However, in the
cases where the offender has committed one conduct but with more
than one consequence (dual consequence), the conceptual aggregation
of separate offenses prevents the person to be sentenced for some of the
consequences which he has envisaged and caused and therefore gives
rise for the offender to acquire an undue advantage contrary to its
purpose of introduction. This article addresses in which situations the
conceptual aggregation of separate offenses causes consequences
damaging the criminal justice and the amendments of law which might
be done for preventing such consequences.

Keywords: Aggregation, Conceptual Aggregation, Conceptual
Aggregation of Separate Offenses, Criminal Justice.



MARKAYA TECAVUZ iLE SUCLANANIN SAVUNMALARI
VE TESCILLi BIR HAKKA DAYANMASI

REGISTRATION ARGUMENT AND OTHER DEFENSES OF A
TRADEMARK INFRINGER

ithami GUNES"

O0Z

Marka isletmelerin mal ve hizmetlerinin diger isletmelere ait
olanlardan ayirt edilmesini saglayan isarettir. Sinai hak konusu olan ve
tescille birlikte 6zel koruma imkanlarindan yararlanmayr saglayan
marka, sahibinden izinsiz kullanildiginda marka hakkina tecaviiz ve
haksiz rekabet s6z konusu olur. Marka tescili, sahibine, tekelci nitelik-
te hak ve yetkiler saglamaktadir. Marka sahibinden izin almaksizin
markanin kullanilmasi, SMK 7 ve 29 maddeleri kapsaminda haksiz
rekabet olusturmakta; SMK m. 149°da yazili talepler ileri siiriilebil-
mektedir. Tescilli 6nceki tarihli marka varken, fiili kullanimlar marka
hakkina tecaviiz olusturdugu halde, fiili kullanicinin yeni tarihli bir
marka tescili mevcut olabilmektedir. Tescil savunmasi igtihatlarla
olugmus olup, Tiirk Marka Hukukunda sorunlu alanlardan biridir.

Marka hakkina iligkin 6zel hiikiimler yaninda temel hukuk ilke-
leri dahi belirleyici olabilmektedir. 10.01.2017°de yiirtirliigii baglayan
SMK’da, kotliniyet hali, miilga 556 Sayili Markalarin Korunmasi
Hakkindaki Kanun Hiikmiinde Kararname’den farkli olarak hiikiim-
stizliik sebebi yapilmis; boylece Tiirk Marka Hukuku’nun AB hukuku
ile uyumu artirilmstir.

Bu yazida markaya tecaviiz ve koruma ile savunmalar ve 6zel-
likle tescilli hak kullanma savunmasi iizerinde durulacaktir.
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Anahtar Kelimeler: marka ihlali, tescil savunmasi, markay1
kullanmama, k&tiiniyet

ABSTRACT

Trademark is a sign, that enables distinguishing of the goods and
services of one enterprise from the goods and services of others. As an
industrial right, trademark provides a special protection upon its
registration. Use of an identical or confusingly similar trademark
without the consent of the owner shall be considered infringement and
unfair competition. Trademark registration gives exclusive rights and
powers to his owner. According to the Article 7 and 29 of Industrial
Property Act, using trademark in the course of trade without the consent
of the owner constitutes an infringement and unfair competition. A
proprietor of a trademark whose rights infringed may apply to the court
under article 149 of Industrial Property Act. Where an actual use of a
prior registered trademark constitutes an infringement, we also come up
with cases where the actual user has a relatively new trademark
registration. One of the problematic topics in Turkish Trademark Law is
the registration defense on the infringement cases seldomly encountered
in case law.

In addition to the special provisions on trademark rights, the
fundamental principles of law can as well prevail. Apart from Decree-
Law no 556 Pertaining to the Protection of Trademarks, bad faith is
one of the invalidation reasons under the Industrial Property Act. In
this way, the level of compliance of Turkish Trademark Law with the
EU Trademark Law has been increased.

In this work, we focus on the issues of trademark infringement,
protection, and defenses, especially the defense pertaining to the use
of a registered right.

Keywords: trademark infringement, registration defense, nonuse,
badfaith



