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YARGITAY DERGISI YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baslayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢ ayda bir olmak iizere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yaymlanmasma karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yaymlanip ya-
yinlanmayacagina Yayimn Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢aligmalar yayim-
lamaktir.

4. Yazilarin; 6zgiin, baska bir yerde yayimlanmamis veya ya-
yimlanmak iizere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk ya-
zara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢aligma niteligini tagiryamayacak olctide ki-
sa ya da makale formatinin sinirlarini asacak sekilde uzun olmamalidir.

8. Derginin yazi1 dili esas olarak Tiirkce olmakla birlikte, dergide
yabanci dilde yazilara da yer verilir. Yazi, Tiirk¢e veya yabanc diller-
den herhangi birinde yazilmis olsa dahi 13 kelimeyi asmayan “baglik”,
150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime arasi “anahtar ke-
limelerin (keywords)” bulunmas1 gerekir. Makalenin adi, “6z™{i, anah-
tar kelimeleri, keywords ve abstract bilgileri Tiirkce ve Ingilizce ola-
rak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin bagina ek-
lenip, Tiirkce veya Ingilizce olarak yazarlar1 tarafindan makale ile
birlikte gonderilir.

9. Yazar, ad1 ve soyadini, unvanini, gérev yaptig1 kurumu, ileti-
sim adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numa-
rasin1 (ORCID) calismasinin basina ekleyecegi list kapak sayfasi ile
birlikte bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kim-
lik numarasii (ORCID) yazmamasi/unutmasi durumunda makalesi
yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iliskin
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bilgileri iceren kapak sayfasi bulunan, digerinde bulunmayan iki niis-
ha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 12 punto;
dipnotlarda tek satir araligi ile 10 punto kullanilarak Times New Ro-
man, normal stil karakterinde yazilmali, metin iki yana yaslanmali,
sayfanin tim kenarlarinda 2,5 cm bosluk birakilmalidir. Baglik ve alt
bagsliklar disinda koyu (bold) yaz1 karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama isa-
retlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi ve
adinin sadece bag harfleri biiylik olur. Verilen kaynak kitap ise kitabin
ad1, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmas1 halinde ayrica, makale adi ¢ift
tirnak igine alinir. Ancak makalenin yer aldig1 eserin basim yeri ve tarihi-
nin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise makale
yazarmin soyadi adi, makale adi, dergi ad1 ve sayisi, hangi tarihte ve han-
gi siteden erisildigi bilgilerine sirast ile yer verilir. Tiim gondermeler ya-
zarin soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale i¢in 6rnek: Demir, Mehmet: “Hakime Hukuki Sorum-
lulugu Nedeniyle Agilan Tazminat Davasi1”, (AUEHFD, C.VII,
S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz,

11. Makale sonunda “kaynake¢a” bulunmalidir. Kaynake¢a; metin
icindeki ilk (tam) atiflar, “yazarin soyadi, ad1” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Aci-
lan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).
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12. Makalede “anlatim plani”na veya “i¢indekiler’e yer verilmez.

13. Makalede yer alan kisaltmalara iligkin cetvel metnin sonun-
da yer almalidir.

14. Makale yayimlanmak {izere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklar1 ve bu haliyle “basila” verdikleri kabul edilir. Bilim-
sellik 6lgiitlerine uyulmadigi ve olaganin {izerinde yazim yanlislarinin
tespit edildigi yazilar, Yaym Kurulu tarafindan geri ¢evrilir. Makale,
Yargitay Dergisi yayin ilkelerine uygun degilse reddedilir. Reddedilen
yazilar yazarina iade edilmez. Yaym Kurulunun izni olmadik¢a ha-
kemlik siirecine baslandiktan sonra makale geri ¢ekilemez, bagka yer-
de yayinlanamaz.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishas1 hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi hakem-
ler tarafindan uygun bulunmadigi takdirde durum yazara bildirilir.
Hakem raporlar1 esasli diizeltme igeriyorsa; rapor, hakem adi belirtil-
meksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler cer-
cevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosu-
luyla makale yayimlanir. Hakemlerin raporlarinin olumsuz olmasi
durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 say1li
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarinca Ode-
necek Telif ve Islenme Ucretleri Hakkinda Yénetmelik” cercevesinde
telif ve hakem iicreti 6denir. Yazilar yayimlanmak {izere kabul edildi-
gi takdirde, elektronik ortamda tam metin olarak yayimlamak da dahil
olmak iizere tiim yayin haklar1 Yargitay Dergisi'ne aittir. Yazarlar telif
haklarin1 Yargitay Dergisi’ne devretmis sayilir. Elektronik yayim igin
ayrica telif licreti 6denmez.

18. Yayimlanan makalenin yazarina ii¢ adet, hakemlere birer
adet dergi gonderilir.
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19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mev-
zuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir
yazilar hakeme gonderilmeyip, Yaym Kurulu karar ile yayimlanir.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, ha-
kem raporlar1 arasinda g¢eligki olmasi halinde editoriin goriisii dogrul-
tusunda veya ii¢lincii bir hakem raporu alindiktan sonra Yaymn Kuru-
lu'nun onayi gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numara-
st verilir.

22. Dergiye yayinlanmak iizere makale gonderen yazar yukari-
daki yayin ilkelerini kabul etmis sayilir.
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JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the
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other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mechmet: “Hakime
Hukuki ~ Sorumlulugu Nedeniyle Acilan Tazminat Davasi”,
(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlar1, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz,

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.
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Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Acilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
is”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author.
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be



Cilt/Volume: 46 « Sayi/lssue: 1 ¢ Ocak/January 2020

owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.



Cilt/Volume: 46 « Sayi/lssue: 1 ¢ Ocak/January 2020

ICINDEKILER
CONTENTS

HAKEMLiI MAKALELER
PEER REVIEWED ARTICLES

Prof. Dr. Adem Délek
Prof. Dr. ibrahim Ozbay

Hadis Metinlerinde ve Tiirk Hukuk Mevzuatinda Bor¢larin
Odenmemesinin Sonuglari

The Consequences Of The Non-Payment Of Debts In The

Hadith Texts And Turkish Legislation ...........cccccceevviivieiiiineeninnnnn.

Serdar Mutta

Cevap ve Diizeltme Hakk: ve Uygulanmamasinin Cezai
Yaptirimlari

Right To Reply And Rectification; And Penal Sanctions Due To

NON-IMPIEMENTALION .....ovvvie it

Erdogan Ishakoglu

Yargitayin Yeniden Yapilandirilmasina Iliskin Goriis ve
Onerilerim

My Opinions And Suggestions Concerning Restructuring Of

The Court Of CasSation .......ovcvivevriiieiiiiiiiie e

Serdar Celikel

Hukuk Uyugmazliklarinda Arabuluculuk Kanunu’na Gore
Arabulucunun Hukuki, Cezai ve Disiplin Sorumlulugu

Legal, Criminal And Disciplinary Responsibility Of The
Mediator According To The Law On Mediation In Civil

DISPULES ...ttt

117-168



Cilt/Volume: 46 « Sayi/lssue: 1 ¢ Ocak/January 2020

ICINDEKILER
CONTENTS

Salim Yunus Lokmanoglu

Maluliyet Tespiti Hakkindaki Ydnetmeliklerin Zaman
Bakimindan Uygulanmasinda Yargi Kararlar

Judicial Decisions In The Implementation Of The Regulations
On Disability Determination In Terms Of Time .......cccceevvvvveeeeneinnen 169-198

HAKEMSIiZ MAKALELER
ARTICLES

Doc¢. Dr. Turan Sahin
Payl Miilkiyette Paylagsma
Sharing In Shared Ownership..........cocooeiiiniiiiieeee, 199-235

Umit ilker Ozcan

6102 sayili Tiirk Ticaret Kanununa Gore Gegmise Etkili
Sigorta Sozlesmesi ve Gegersizligi

According To Turkish Commercial Code Law N0.6102,
Retroactive Insurance And It’s Invalidity .........cccoccoeriinnnnen. 237-253



[tén o-bull

Cilt/Volume: 46 « Sayi/lssue: 1 ¢ Ocak/January 2020

HADIS METiNLERinE VE TURK HUKUK MEVZUATINDA
BORCLARIN ODENMEMESININ SONUCLARI

THE CONSEQUENCES OF THE NON-PAYMENT OF DEBTS IN
THE HADITH TEXTS AND TURKISH LEGISLATION

Prof. Dr. Adem DOLEK'
Prof. Dr. ibrahim OZBAY?

0z

Borglarin 6denmesi, sosyal diizen kurallar1 i¢inde gerek din ge-
rek ahlak ve gerekse hukuk kurallarinin bir geregidir. Zira borglarin
zamaninda 6denmesi, alacakliya karst diirist davranilmasi ve borcun

geciktirilmemesi gibi davranislar, din, ahlak ve hukuk kurallarinin
ortak bir kesisme alanini1 olusturmaktadir.

Din ve hukuk kurallar1 bakimindan 6nem arz eden bu konu, iki
farkli disiplin olan hem hadis hem de Tiirk hukuk mevzuati bakimin-
dan bir¢ok sonuglar1 beraberinde getirmektedir.

Calismanin ilk kisminda, Hz. Peygamberin borcun 6denmeme-
sine iligkin hadisleri ele alinip incelenmistir.

Calismanin ikinci kisminda Tiirk hukuk mevzuatinda borcun
6denmemesinin sonuglar1 ele alinmistir.

Bu c¢alisma, hem bor¢larin 6denmemesinin sonuglarinin maddi
ve manevi bakimdan arastirilmasi hem de disiplinler aras1 bir ¢calisma
olmas1 bakimindan 6nem arz etmektedir.

Makalenin Gelis Tarihi : 14/10/2019
Makalenin Kabul Tarihi : 04/12/2019

! Erzincan Binali Yildirim Universitesi, Ilahiyat Fakiiltesi, Hadis Anabilim Dali,

e-mail: adolek@erzincan.edu.tr

ORCID: https://orcid.org/0000-0001-7494-1151

Tokat Gaziosmanpasa Universitesi Hukuk Fakiiltesi, Medeni Ustil ve Icra-iflas
Hukuku Anabilim Dali, e-mail: ibrahim.ozbay@gop.edu.tr

ORCID: https://orcid.org/0000-0002-3820-6501
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Anahtar Kelimeler: Borg, hukuk, hadis, din, ahlak.
ABSTRACT

The payment of debts is a requirement of the rules of religion,
morality and law within the rules of social order, since behaviors, such
as timely payment of debts, being honest with the creditor and not
delaying the payment of debts constitute a common intersection area
of religion, ethics and legal rules.

The issue, which is important in terms of religious and legal
rules, leads to /(draws) many conclusions in terms of both hadith and
Turkish legislation, which constitute two different disciplines.

In the first part of this article, the expressions related to the
subject are examined and many of the hadiths are discussed.

In the second part of this article, the consequences of non-
payment of debts in Turkish legislation are discussed.

This article is important for being a material and moral research
of the consequences of the non-payment of debts and being an
interdisciplinary study.

Keywords: Debt, law, hadith, religion, morality.
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CEVAP VE DUZELTME HAKKI VE UYGULANMAMASININ
CEZAIi YAPTIRIMLARI

RIGHT TO REPLY AND RECTIFICATION; AND PENAL
SANCTIONS DUE TO NON-IMPLEMENTATION

Serdar MUTTA"

(074

[letisim cag1 olarak adlandirilan giiniimiizde, basin ve ifade hiir-
riyetinin serbestge kullanilmasi temel haklar kapsaminda kabul edil-
mistir. Bu hakkin serbest¢e kullanilmasinin temini kadar, kullanilmas1
sirasinda bagkalarinin kisilik haklarina saldir1 teskil edebilecek durum-
larda sinirlandirilmasi da biiyiik 6nem arz etmektedir.

Kural olarak basin ve ifade hiirriyetinin sinirlandirilmamasi esas
olarak kabul edilmekte ise de silahlarin esitligi geregi bu hakkin kul-
lanimindan kisilerin sohret ve haklar1 zarar gérmiisse, zarar géren bu
kisilere kendilerini ayn1 yontemle ifade edebilme ve bireyleri dogru
bilgilendirebilme hak ve imkanini tanimak gerekir.

Hukukumuzda cevap ve diizeltme hakki olarak isimlendirilen bu
hak, haberlesme hakki ile kisilik hakki arasinda dogabilme ihtimali
olan ¢atismanin ¢b6ziim noktasi olmasi bakimindan bu hakkin kulla-
nilmas1 ve bu hakka riayet edilmemesi durumunda miieyyidesinin
belirlenmesi biiyiik 6nem teskil etmektedir.

Anahtar Kelimeler: Cevap ve Diizeltme Hakki, Basm Ozgiir-
liigii, ifade Ozgiirliigii, Kisilik Haklar1, Cezai Yaptirimlar.

ABSTRACT

Today’s world, which is called as communication age, exercise
of freedom of press and expression is admitted within fundamental

Makalenin Gelig Tarihi :20/11/2019
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rights. It is of great importance to assure this fundamental right’s free
exercise, however, it is also important to limit it when it violate one’s
personal rights.

Even though not limiting freedom of speech and press is
accepted as a rule, if someone’s reputation or rights is violated as a
consequence of these freedoms, due to the need of equality of arms
principle those whose rights were violated should be granted the
opportunity of expressing themselves with the same manner and they
should be granted right to inform people correctly.

In our law system this right is called as right to reply and
rectification. Due to the possibility of arise of a conflict between
communication right and personal right, right to reply and rectification
is the solution to this conflict. Moreover, in this respect the exercise of
this right is really important and if this right is disregarded it is
significant to designate the panel sanctions.

Keywords: Right to Reply and Rectification, Freedom of Press,
Freedom of Speech, Personal Rights, Criminal Offences.
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YARGITAYIN YENIDEN YAPILANDIRILMASINA ILIiSKIN
GORUS VE ONERILERIM

MY OPINIONS AND SUGGESTIONS CONCERNING
RESTRUCTURING OF THE COURT OF CASSATION

Erdogan iISHAKOGLU"

0Z

Mukayeseli hukuk agisindan bakildiginda, bazi batili demokratik
devletlerde son donemlerde Yargitaya veya Yargitayin islevini géren
yiiksek mahkemeye ictihat tutarhiligini saglama gibi klasik yiiksek
mahkeme yetkilerinin yani sira (yargisal olsun veya olmasin ya da
kismen yargisal nitelik tasisin) yeni gorev ve fonksiyonlarin da veril-
digi gozlemlenmektedir. Zira bu bir kisim gelismis bat1 demokrasile-
rinde Yargitaya ve diger yiiksek mahkemelere bazi yeni gorev ve yet-
kiler verilmesinin temel sebebi, en list derecedeki bu mahkemelerin
lider adalet aktorii olmasindan kaynaklanan yiiksek profili ile iilkele-
rinde 6nemli ve etkin hukuki rol {istlenmeleridir.

Tiirk Yargitayi, kurulusundan bu yana gegen 151 yil igerisinde sa-
hip oldugu zengin kurumsal bilgi birikimi ve tecriibesinden de istifade
ederek Tiirk yargisi i¢in ¢ok dnemli fonksiyonlari basari ile ifa etmis ise
de; kurumsal kapasitesinin yeni gorevler ve yeni (ya da gili¢lendirilmis)
bir kurumsal yapi ile takviye edilmesi durumunda Yiiksek Mahkememi-
zin ¢ok daha fonksiyonel sekilde gorev icra etme imkani bulacagi, dola-
yistyla hem itibart hem de giivenilirligini artiracagi muhakkaktir.

Bu konudaki goriis ve 6nerilerimi sistematik olarak arz etmek ama-
ciyla iki baglik altinda sunacagim. Bu basliklardan birincisi “igerige iliskin
goriig ve onerilerim”, ikincisi ise “yonteme iliskin goriis ve onerilerim™dir.

Mukayeseli hukuktaki 6rneklerden yararlanarak ve ihtiyag¢ analizi
yaparak, birinci baglk altinda Yargitayimizin iki 6nemli yeni gorev
iistlenmesi yoniinde somut dnerilerde bulunacagim. Icerige iliskin 6ne-
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rilerimden birincisi, Yargitayimizin (ve idari yargi alaninda ise Danista-
yimizin) yasa ve diger mevzuat degisiklikleri konusunda sistematik
olarak yillik bazda hazirlayacag: bir rapor ile her yil TBMM ne ve idari
makamlara somut 6nerilerde bulunmasidir.

Icerige iliskin ikinci &nerim ise, belirli kosullarin varlig1 halinde
Tirk Yargitayma da bazi Avrupa iilkelerinde oldugu gibi alt derece
mahkemelere istisari ve onciil gorlis verme yetkisinin taninmasi ve bu
suretle “Onleyici hukuk temelinde mevzuatin yeknesak uygulanmasi-
na katkida bulunmasi olacaktir.

Ulkemizde adli yarg1 alanindaki yiiksek mahkeme olan ve lider
rolii oynayan Yargitayimizin en 6nemli fonksiyonu tabi ki, hukukun
tim tilkede esit sekilde uygulanmasini saglamak ve hukuki denetim
yapmak seklinde yargisal alanda olmakla birlikte; bu iki énemli ek
gorev ve fonksiyonu da iistlenmesi hususu mukayeseli hukuktan da
yararlanarak tartisilmali ve degerlendirilmelidir.

Yonteme iliskin onerim ise Yargitayin yeniden yapilandirilarak
biinyesinde en az 6 yeni ihtisas komisyonunun kurulmasi ve bu suretle
kurumsal kapasitesinin gili¢lendirilmesi yoniinde olacaktir. Kurulmasi-
n1 6nerdigim 6 ihtisas komisyonundan en 6nemlileri;

- “Mevzuat Degerlendirme ve Yillik Rapor Hazirlama Komisyonu”,

- “I¢tihat Farklilig1 Bulunan Konular1 Belirleme ve Bu Konular-
da I¢tihat Birligini Saglamak Amaciyla Istisari Goriis Bildirme ve
Tavsiyede Bulunma Komisyonu”,

- “TC Anayasa Mahkemesi”” ve “Avrupa Insan Haklar: Mahke-
mesi”” Kararlarini Izleme ve Degerlendirme Komisyonu”dur.

Anahtar Kelimeler: Yargitay ve yiiksek mahkemeler, mukayeseli
hukuk, yliksek mahkemelerin yeniden yapilandirilmasi, yiiksek mahkeme-
lerin yeni misyonlari, igtihat uyumunu saglamada yeni metodlar, kurumsal
kapasitenin gii¢lendirilmesi, Yargitaymn biinyesinde daimi ve gegici ihtisas
komisyonlarinin ihdas edilmesi, Yargitayin yillik rapor hazirlamasi.

ABSTRACT

In terms of comparative law, recently it is observed that in some
western countries, new missions and functions have been given to Court
of Cassations (whether or not judicial & partly judicial) in addition to
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ordinary competences such as ensuring consistency of jurispuridence,
which is one of ordinary competence of court of cassations / supreme
courts. Main reason of conferring to some new competences and
missions to court of cassations and supreme courts in these developed
western democrasies is that these court of cassations/supreme courts are
leader judicial actors having high profile and and perform important and
effective legal role in their countries.

In spite of the fact that, as being the place of substantial
knowledge and vast experience with its structure, The Turkish Court
of Cassation have been exercising significant functions and missions
with success in Turkish legal system for 151 years; it is obvious that
by conferring new missions and by reinforcing organizational
structure of that Court, it can also perform its responsibilities more
functional and more success, as its capacity will increase with its
reputation and trustworthiness.

I will submit my opinions and suggestions in two chapters in
order to ensure systematic approach. The first one is “my opinions and
suggestions pertaining to content; second one is that “my opinions and
suggestions related to method/procedure.

Benefiting from comparative law and making needs analysis, |
would like to suggest concrete proposals containing two important
new additional duties/missions should be undertaken by Turkish Court
of Cassation under the first chapter.

The first of my suggestions related to the content is that Turkish
Court of Cassation (also Council of State -in administrative law field-)
should submit systematic and annual report containing concrete
proposals about the amendment of acts/laws and other legislations to
Turkish Parliament (Turkish Grand National Assembly) and to
administrative authorities as well.

My second suggestion about the content is that vesting the
authority to the Turkish Court of Cassation, which is to be named,
giving advisory and a priori legal opinions for the courts of first
instance and for the court of appeals, under certain conditions, to
ensure similar application / interpretion of legislation, as it is likely in
most European States.
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In spite of the fact that, currently the most significant function of
the Court of Cassation which bearing the leader role in Turkey is
mainly being the provider of consistent implementation of laws and
making legal audits in judicial field; conferring these two additional
new missions and functions should be discussed and assessed in our
Country by taking into consideration comparative law.

My suggestion regarding the method is restructuring the Court
of Cassation over strengthening its institutional capacity by
establishing 6 new specialized/expertise commissions. The most
significant of these commissions/ committees may be named as

“The Commission for Assessment of Legislations and
Preparation of Annual Reports",

- “The Commission for Giving Advisory Opinion and Legal
Recommendations” with the aim of detection of diverse jurisprudence
and providing the unification of legal precedents; ,

“The Commission for Monitoring and Assessing the
Judgments of Turkish Constitutional Court and European Court of
Human Rights.

Keywords: Court of cassation and supreme courts, comparative
law, restructuring of the supreme courts, new missions of supreme
courts, new methods for ensuring the consistency of case law
(Jurisprudence), strenghtening of institutional capacity, setting up the
permanent and provisional speacialized committees within the
structure of the Court of Cassation, preparation of annual report by
Court of Cassation.
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HUKUK UYUSMAZLIKLARINDA ARABULUCULUK
KANUNU’NA GORE ARABULUCUNUN HUKUKI, CEZAI ve
DiSiPLIN SORUMLULUGU

LEGAL, CRIMINAL AND DISCIPLINARY RESPONSIBILITY
OF THE MEDIATOR ACCORDING TO THE LAW ON
MEDIATION IN CIVIL DISPUTES

Serdar CELIKEL"

0Z

Arabuluculuk bir faaliyet alan1 olarak 22/06/2012 tarih ve 28331
sayilt Resmi Gazetede yayimlanarak yiirtirliige giren 6325 sayili Hukuk
Uyusmazliklarinda Arabuluculuk Kanunu ile hukuk sistemimize gir-
mistir. Yeni bir faaliyet alan1 olmasi nedeniyle beraberinde bazi hukuki
sorunlar da ortaya ¢ikmistir. Oncelikle arabulucu idare hukuku ve ceza
hukuku yoniinden bir kamu gorevlisi midir? Sorumlulugu kamu gorev-
lilerinin statiistine gore mi belirlenecektir? Buna gore arabulucunun
hukuki ve cezai sorumlulugunun kapsami ne olacaktir? Sorularinin tar-
tisilmas1 ve cevaplandirilmasi gerekmektedir. Biz de ¢alismamizda bu
sorulara cevap bulmaya calistik.

Anahtar Kelimeler: Arabulucu, arabulucu sézlesmesi, hukuki
sorumluluk, cezai sorumluluk, kamu gorevlisi.

ABSTRACT

Mediation as a activity area was published in the Official
Gazette No. 22/06/2012 date and enacted Act No. 28331 6325 Law
Disputes Mediation law has entered into our legal system. Due to a
new activity area with some legal issues. First of all, the mediator
administrative law and criminal law in terms of a public official?
Responsibility will be determined according to the status of public
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officials, according to civil and criminal responsibility of the mediator
what will be the scope of the discussion of the question and must,
reviewers we study, we tried to find the answer to these questions.

Keywords: Mediator, mediator agreement, legal responsibility,
criminal responsibility, public officer.
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MALULIYET TESPiTi HAKKINDAKiI YONETMELIKLERIN
ZAMAN BAKIMINDAN UYGULANMASINDA YARGI
KARARLARI

JUDICIAL DECISIONS IN THE IMPLEMENTATION OF THE
REGULATIONS ON DISABILITY DETERMINATION IN TERMS
OF TIME

Salim Yunus LOKMANOGLU?

0Z

Gliniimiizde trafik ve is kazasina karisan binlerce kisi yaralanma
ve iggoremezlik durumuyla kars1 karsiya kalmaktadir. Bu gibi kazalar
nedeniyle mahkemelerde goriilen tazminat davalarinda talep edilen
tazminat miktar1 tayin ve tespit edilirken kisinin gordiigii zararin belir-
lenmesi biiyiikk 6nem tagimaktadir. Kisinin kaza nedeniyle hangi oran-
da c¢aligma giiciinii kaybettigi ve maluliyet orani ytiriirliikkteki mevzuat
hiikiimlerine dayanilarak ilgili kurumlardan temin edilen saglik rapor-
lariyla tespit edilebilmektedir. Mahkemeler eliyle goriilen davalarda
maluliyet oran1 tespit edilirken birbirinden farkli uygulamalara rastla-
nildig1, Yargitay tarafindan maluliyetin usuliine uygun olarak tespit
edilmediginden bahisle ¢esitli kararlar verildigi gézlemlenmektedir.

Calisgmamizda, ilgili hukuki diizenlemeler ve yargi kararlart or-
taya konularak maluliyet kavrami, 6zellikle trafik kazalarinda zaman
bakimimdan maluliyet orani tespit edilirken hangi kriterlerin esas
alinmakta oldugu, maluliyet tespitinde yasanan giincel sorunlar ve
hukukumuzda maluliyet tespitine esas hukuki diizenlemelerin yeterli
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olup olmadig1 konular1 genel olarak anlatilmaya calisilacaktir.

Anahtar Kelimeler: Maluliyet, Isgoremezlik, Yarg: kararlarin-
da maluliyet, Trafik kazasi.

ABSTRACT

Today, thousands of people involved in traffic and occupational
accidents face injuries and inability to work. It is of great importance
to determine the amount of compensation suffered by the person in
determining the amount of compensation claimed in the compensation
proceedings before the courts due to such accidents. The rate at which
the person loses work capacity due to an accident and the disability
rate can be determined by the health reports provided by the relevant
institutions based on the provisions of the legislation in force. It is
observed that different practices are encountered in determining the
rate of disability in the cases seen by the courts and various decisions
are made by betting since the disability cannot be duly determined by
the court of cassation.

In our study, the related legal regulations and judicial decisions
are put forward and the concept of disability, in particular the criteria
for determing the disability rate in terms of time in traffic accidents,
the current in determing disability and whether the regulations in our
law will be tried to be explained in general.

Keywords: Disability, Inability to do work, Disability in
judicial decisions, Traffic accidents.
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PAYLI MULKIYETTE PAYLASMA
SHARING IN SHARED OWNERSHIP

Dog¢. Dr. Turan SAHIN"

0Z

Payli miilkiyet, birden ¢ok kimsenin maddi olarak boliinmiis
olmayan bir seyin tamamina belli paylarla malik olmasidir. Bu bag-
lamda birden ¢ok kimse arasinda miilkiyet birligi olugsmaktadir. Ancak
paydaslar arasindaki bu birlige iliskin karar alma, yonetim, tasarruf
gibi alanlarda problemler ¢ikmaktadir. Nitekim kanun koyucu da payl
miilkiyetin sona ermesine iliskin olmak iizere paylagsma ile sona erme-
yi diizenlemistir. Konu, uygulamada siklikla karsilagilan bir konu ol-
dugundan 6zellikle yargi kararlar1 da dikkate alinmak suretiyle ince-
leme yapilmustir.

Anahtar Kelimeler: Payli Miilkiyet, Paylasma, Anlasmaya Da-
yali Paylasma, Mahkeme Kararina Dayal1 Paylasma.

ABSTRACT

Shared ownership means that more than one person owns whole
of something that is not materially divided by having certain shares of
that thing. In this context, unity of property occurs among multiple
person. However, problems occur in are as such as decision-making,
management and disposals related to this unity among the stake
holders. As a matter of fact, the law-maker regulated the ending by
sharing related to ending the shared ownership. Since the subject is a
frequently encountered issue in practice, an examination has been
carried out especially considering the judicial decisions.
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Keywords: Shared Ownership, Sharing, Agreement-Based
Sharing, Court Decision-Based Sharing.
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6102 SAYILI TURK TiICARET KANUNUNA GORE
GECMISE ETKILI SIGORTA SOZLESMESI
ve GECERSIZLIGI

ACCORDING TO TURKISH COMMERCIAL CODE Law No0.6102,
RETROACTIVE INSURANCE and IT’S INVALIDITY

Umiit ilker OZCAN"

0Z

Sigorta sozlesmesi, sigortalinin gelecekte ortaya ¢ikma ihtimali
olan rizikolar sebebiyle meydana gelebilecek zararlara karsi kendisini
giivence altina alan, sigortact ile sigorta ettiren arasinda akdedilen ve
tam iki tarafa borg yiikleyen bir sdzlesme olup bununla sigortacinin prim
karsiliginda bir kimsenin para ile degerlendirilebilir bir menfaatini zarara
ugratan rizikonun meydana gelmesi halinde zararimi tazmin etmeyi ya da
bir veya birka¢ kimsenin hayat siireleri sebebiyle ya da hayatlarinda ger-
ceklesen bazi olaylar dolayisiyla para 6demeyi veya diger edimlerde
bulunmay yiikiimlendigi bir s6zlesme olarak tanimlanmaktadir.

6102 sayil1 Tiirk Ticaret Kanununda sigorta sézlesmelerine ilis-
kin 6zel hiikiimler; zarar sigortalar1 ve can sigortalari; zarar sigortalari
da kendi biinyesinde mal sigortalar1 ve sorumluluk sigortalar1 olarak
iki baglik altinda incelenmistir. Sigorta sézlesmesinin etkisi, kural
olarak, ileriye etkili olmakla birlikte bunun istisnasi, mal sigortalari
bashgi altinda Kanunun 1458. maddesinde diizenlenmis olan gegmise
etkili sigorta sozlesmesidir.

Anahtar Kelimeler: Sigorta sozlesmesi, gecmise etkili sigorta
sO0zlesmesi, sigortaci, sigortali, sigorta ettiren.
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An insurance contract is a synallagmatic contract, concluded
between an assurer, and a policyholder whose aim is to secure himself
against damages that can possibly be caused by future risks. In this type
of the contract, the assurer-in return of a premium- is obliged either to
pay a compensation to the policyholder in case of an emergence of a
risk that would cause a damage to his a financially estimated interest, or
to pay a certain amount of money or carry out other legal acts.

Under the Turkish Commercial Code Law No.6102, specific
provisions regarding insurance contracts are laid down under two
chapters as: ‘casuality insurance’ and ‘life insurance’, where casuality
insurances are also regulated in two categories as ‘property insurances’
and ‘liability insurances’. In principle; the insurance contracts hold a
proactive effect, whereas, the exception to this rule is the retroactive
insurance contracts, envisaged under article 1458 of the Code, in the
chapter of propery insurances.

Keywords: Insurance contract, retroactive insurance, assurer,
insured, policyholder.



