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YARGITAY DERGISI YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baglayan Yargitay Dergisi (YD), “Hakemli Dergi” statiisiinde
Uc ayda bir olmak tizere Ocak, Nisan, Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir. Hakemli olarak
yaymlanmasina karar verilen makalelerin hakemli oldugu dergide ayrica gosterilir. Hakemsiz
makalenin yaymlanip yayinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢aligmalar yayimlamaktir.

4. Yazilarn; 6zgiin, bagka bir yerde yayimlanmamis veya yayimlanmak iizere gonderilmemis
olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk yazara aittir.
6. Makale, bilgisayar ortaminda Microsoft Word programinda yazilir.

7. Makale, bilimsel bir ¢alisma niteligini tasiyamayacak 6l¢iide kisa ya da makale formatinin
sinirlarini asacak sekilde uzun olmamalidir.

8. Derginin yaz1 dili esas olarak Tiirk¢e olmakla birlikte, dergide yabanci dilde yazilara da yer
verilir. Yazi, Tiirkce veya yabanci dillerden herhangi birinde yazilmis olsa dahi 13 kelimeyi
asmayan “baslik”, 150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime arasi “anahtar kelimelerin
(keywords)” bulunmasi gerekir. Makalenin adi, “6z”#i, anahtar kelimeleri, keywords ve abstract
bilgileri Tiirk¢e ve Ingilizce olarak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin basina
eklenip, Tiirk¢e veya Ingilizce olarak yazarlar1 tarafindan makale ile birlikte génderilir.

9. Yazar adi ve soyadini, unvanini, gorev yaptigr kurumu, iletisim adresi ile telefonunu ve
mutlaka e-mail adresini ¢alismasinin basina ekleyecegi iist kapak sayfasi ile birlikte bildirmelidir.
Makale, A4 boyutunda birinde yazara iliskin bilgileri igeren kapak sayfasi bulunan, digerinde
bulunmayan iki ntsha halinde gonderilir.

Yazi, ana metinde 1,5 satir araligi ile 12 punto; dipnotlarda tek satir aralig ile 10 punto kullanilarak
Times New Roman, normal stil karakterinde yazilmali, metin iki yana yaslanmali, sayfanin tiim
kenarlarinda 2,5 cm bosluk birakilmalidir. Baslik ve alt bagliklar disinda koyu (bold) yazi karakteri
kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama isaretlerinden sonra kullanilir.
Dipnotta kaynak verilirken yazarin soyadi ve adinin sadece bas harfleri biiyiik olur. Verilen kaynak
kitap ise kitabin adi, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirasi ile verilir.
Verilen kaynagin makale olmasi halinde ayrica, makale adi ¢ift tirnak igine alinir. Ancak makalenin
yer aldig1 eserin basim yeri ve tarithinin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise
makale yazarmin soyadi adi, makale adi, dergi adi1 ve sayisi, hangi tarihte ve hangi siteden erisildigi
bilgilerine sirasi ile yer verilir. Tiim gondermeler yazarin soyadi yazilarak yapilir.
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Kitap i¢in 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi, Ankara 2012, s.28.

Makale igin 6rnek: Demir, Mehmet: “Hakime Hukuki Sorumlulufu Nedeniyle Acilan
Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan: Tasarrufun Iptali Davalarinda
Yargitay Tarafindan Kabul Edilen Ozel Dava Sartlar1, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/derqgi-ler/38/2071/21478.pdf
adresinden erisildi.

Gonderme drnek: Yilmaz,

11. Makale sonunda “kaynakc¢a” bulunmalidir. Kaynakc¢a; metin i¢indeki ilk (tam) atiflar,
“yazarin soyadi, ad1” seklindeki alfabetik diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi, Ankara 2012.

_ Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agi-lan Tazminat Davasi”,
(AUEHFD, C.VII, S. 2003/3-4, 5.805-861).

12. Makalede “anlatim plani™na veya “igindekiler”’e yer verilmez.
13. Makalede yer alan kisaltmalara iliskin cetvel metnin sonunda yer almalidir.

14. Makale yayimlanmak iizere dergi@yargitay.gov.tr adresine e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini yapmis olduklar1 ve bu haliyle
“basila” verdikleri kabul edilir. Bilimsellik olgiitlerine uyulmadig1r ve olaganin {izerinde yazim
yanliglarinin tespit edildigi yazilar, Yayin Kurulu tarafindan geri cevrilir. Makale, Yargitay Dergisi
yayin ilkelerine uygun degilse reddedilir. Reddedilen yazilar yazarina iade edilmez.

16. “Kor hakemlik™” sistemi uyarinca, kapak sayfasi olmayan makale niishasi hakemlere
gonderilir. Yazara yazinin hangi hakeme gonderildigi konusunda bilgi verilmez. Yazmin
yayimlanmasi hakemler tarafindan uygun bulunmadigi takdirde durum yazara bildirilir. Hakem
raporlar1 esasl diizeltme iceriyorsa; rapor, hakem adi belirtilmeksizin yazara gonderilir. Yazar, sadece
belirtilen diizeltmeler cercevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan kabul
edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosuluyla makale yayimlanir. Hakemlerin
raporlarinin olumsuz olmast durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayili Resmi Gazete’de yayimlanan
“Kamu Kurum ve Kuruluslarinca Odenecek Telif ve Islenme Ucretleri Hakkinda Y®netmelik”
cercevesinde telif ve hakem ficreti 6denir. Yazilar yayimlanmak tizere kabul edildigi takdirde,
elektronik ortamda tam metin olarak yayimlamak da dahil olmak {izere tiim yayimn haklar1 Yargitay
Dergisi’ne aittir. Yazarlar telif haklarmi Yargitay Dergisi’ne devretmis sayilir. Elektronik yayim
icin ayrica telif iicreti 6denmez.

18. Yayimlanan makalenin yazarina ii¢ adet, hakemlere birer adet dergi gonderilir.

19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mevzuat degerlendirmeleri ile
bilgilendirici notlara da yer verilir. Bu tiir yazilar hakeme gonderilmeyip, Yaym Kurulu karar ile
yayimlanir.
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20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, hakem raporlari arasinda celigki
olmas1 halinde editoriin goriisii dogrultusunda veya iiciincii bir hakem raporu alindiktan sonra Yayin
Kurulu’nun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numarasi verilir.

22. Dergiye yaymlanmak iizere makale gonderen yazar yukaridaki yayin ilkelerini kabul etmis
sayilir.
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JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation (JCoC) is a quarterly “peer-
reviewed” periodical issued in January, April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles. Manuscripts designated for
publication through peer-review shall be indicated as such in the Journal. The Editorial Board shall
decide whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or submitted for publication
elsewhere.

5. Author(s) shall have all liabilities arising from the published article.
6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or too long to exceed the limits
of the article format.

8. While JCoC’s publication language is essentially Turkish, it shall accommodate articles in
foreign languages as well. The article, whether in Turkish or in any foreign language, must have a
“title” not exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8 “keywords”. The title,
abstract and keywords of the article shall be included in the manuscript in Turkish and English
together. Such information shall be inserted in the beginning of the article in the said order, and
submitted in Turkish or in English along with the manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated organization, contact address and
telephone, and absolutely, e-mail address in the top cover page added to the beginning of the
manuscript. The manuscript shall be submitted in two copies each in A4 size paper, one having the
cover page with author information, the other with no author information. The manuscript shall be
typed in normal style, justified, Times New Roman 12 font size with 1.5 line spacing in the main text,
and 10 font size, single spaced in the footnotes; page margins 2,5 cm all around. Bold font should
not be used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking numbers inserted after punctuation
marks in the text. When providing references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is referenced, the referencing shall include the
title, place of print, year of print and referred page of the book in the order herein. Where an article is
referenced, the title of the article shall be quoted in double-quotation marks. However, it is not necessary
to include the place of print and the date of the work in which the article appeared. Where the reference
source is from the Internet, the following information shall be furnished in the following order: last name
and given names of the author, article title, Journal title and issue, date of access and website address.
All citations shall mention the author’s last name.
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Example of bookreference: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi, Ankara 2012,
p.28.

Example of article reference: Demir, Mehmet: “Hékime Hukuki Sorumlulugu Nedeniyle
Agilan Tazminat Davasi1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun Iptali Davalarinda Yargitay
Tarafindan Kabul Edilen Ozel Dava Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No
2015/4(64), accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/derqgiler/38/2071/21478. pdf.

Example of citation: Yilmaz,

11. The manuscript should have a “references section” at the end. It is organized with respect
to the alphabetical order of “author’s surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi, Ankara 2012.

_ Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan Tazminat Davasi”,
(AUEHFD, Vol VII, No 2003/3-4, p.805-861).
12. “Contents” and “narrative plan” are not included in the article.

13. The “Abbreviations Chart” should be placed at the end of the
text.

14. The manuscript submitted for publication shall be communicated by e-mail to:
dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by authors to the Journal have been
checked and submitted “for print as is”. Manuscripts that are identified as non-conforming to the
scientific criteria and having more spelling errors than usual shall be returned by the Editorial
Board. Where the manuscript fails to comply with the editorial principles of the Journal of the Court
of Cassation, it shall be rejected. Rejected manuscripts shall not be returned to the author.

16. Pursuant to the “double blind peer review” system; the copy of the manuscript without the
cover page shall be communicated to the reviewers. No information on reviewers shall be furnished to
the author. Where the reviewers do not approve the manuscript for publication, this shall be notified to
the author. Where the reviewers’ report calls for major revision(s), such report shall be communicated to
the author without indicating the identity of reviewers. The author may make changes only in the context
of the requested corrections. The manuscript shall be published provided that such corrections be
accepted, inserted by the author and approved by the reviewers. Where the reviewers’ report is negative,
no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and reviewing fees respectively on the
basis of the “Regulation on Copyright and Processing Fees Payable by Public Entities” published in
the Official Gazette of 23 January 2007 issue 26412. Where the manuscripts are accepted for
publication, all publication rights shall be owned by the Journal of the Court of Cassation including
full-text publication in electronic media. Authors shall be considered to have transferred their
copyright to the Journal. No further royalties shall be paid for electronic publication.

18. Three copies of the Journal that contains the published article shall be sent to the author,
and one each to the reviewers.
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19. The Journal includes translated works, book and decision reviews, informative notes on
legislative reviews as well. Such works shall not be directed to reviewers; they will be published by
a decision of the Editorial Board.

20. The manuscript requires approval by at least two reviewers for publication; where the
reviewers’ reports fail to concur, the approval of the Editorial Board shall be required upon the
Editor’s opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of receipt.

22. Authors who submit manuscripts to the Journal for publication shall be deemed to have agreed
to the editorial principles herein.
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ONSOZ

Kuruldugu giinden bu yana her sart ve donemde degerlerinden taviz vermeden, hizli ve etkin
isleyen bir yargi sisteminin en giiglii teminat1 olan adaleti; kendisine ilke ve diistur edinmis, fazilet
timsali hukukgularin gérev yaptigi, hukuku iilkede esit, tutarli ve giivenceli bir bi¢imde uygulayan,
kokleri 150 y1l oncesine dayanan ve temelleri bakimindan Turkiye Cumhuriyeti Devletinin en giclu
kurumlarindan biri olan Yargitay, 2018 yil1 igerisinde kurulusunun 150. yilin1 tamamlamaktadir. Bu
yasa gore olgunlugun zirvesinde bulunmamizin yiikledigi agir sorumlulugun bilincinde olan
kurumumuzun ileriki yillarda daha basarili sonuglarla Oniine gelen ihtilaflar1 nihai olarak
sonuglandiracagini vurgulamak isterim.

Hak ve adaletin en giiclii teminat1 olan hizli ve etkin isleyen bir yargi sisteminin olusabilmesi,
objektif olan, analitik diislinen, sorgulama yetenegine sahip, olaylar1 kuskuyla siizebilen, insan
haklarina, demokrasiye ve hukukun iistiinliigli degerlerine sik1 sikiya bagli, mesleginde deneyimli ve
basarili hukukgularin yetismesine baglidir. Kurulusumuzun 150. yilina 6zel olarak ¢ikardigimiz
akademisyen ve meslektaslarimizin hukuki makalelerinden olusan bu dergimizin hukuk diinyasina
biiyiik katki saglayacagina inanmaktayim.

Yargitayin, adil kararlar1 ve akademik ¢alismalar1 ile Tiirk hukukuna, hukukun istiinliigiine,
demokrasiye ve insan haklarinin gelisimine verdigi katkinin simdi oldugu gibi bundan sonra da
artarak devam edeceginden siiphem bulunmamaktadir. Beklenen ve 6zlenen adaletin saglanmasina
rehberlik edecek bu dergide emegi gecen tiim meslektaslarirma ve akademisyenlerimize
katilimlarindan ve katkilarindan dolay1 tesekkiir eder, sevgi ve saygilarimi sunarim.

Ismail Riistii CIRIT
Yargitay Birinci Bagkam
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ADLi ARAMAYA VE ONLEME ARAMASINA DAIR
BAZI TESPIT VE DEGERLENDIRMELER

SOME OBSERVATIONS AND REMARKS ON JUDICIAL SEARCHES AND
PREVENTIVE SEARCHES

Prof. Dr. Cumhur SAHIN
0z
Ulkemizde arama tedbirine siklikla bagvurulmaktadir. Bu durum hem 6nleyici mahiyet
arz eden ve idari nitelikte olan O6nleme aramasi bakimindan hem de su¢ sorusturmasi
baglaminda s6z konusu olmaktadir. Her iki arama tiiri de anayasal giivencede olan birtakim
temel hak ve ozgiirliiklere miidahaleyi sonuglamaktadir. Bu nedenle Anayasa geregi aramanin
sartlar1 ve uygulama esaslar1 kanuni diizenleme konusu olmalidir. Ancak uygulamada daha alt
diizenlemelerle de konu ele alimmaktadir. Aramaya yonelik uygulamalar gerek Yargitay
kararlarina gerekse temel hak ve ozgirliiklere iliskin olmasi dolayisiyla bireysel basvuru
yoluyla Anayasa Mahkemesi kararlarina sik¢a konu olmaktadir. Bu ¢aligmada s6z konusu
Yiiksek Mahkemelerin kararlari ¢ergevesinde her iki arama tiirii ile ilgili cesitli konular
degerlendirilmekte ve uygulamada yasanan bazi sorunlara ¢6ziim iiretilmeye calisilmaktadir.
Bu kapsamda olmak iizere arama tiirleri, 6zellikle suciistii hali ve sorusturmanin baglangic¢ ani
baglaminda aramada karar sorunu, aramada islem tanig1 ve arama kararinda yargi gevresi
(yetkili hakim) sorunu konular1 ve bu konularla iligkili olarak elde edilen delillerin hukukiligi
tizerinde durulmaktadir.

Anahtar Kelimeler: Onleme aramasi, durdurma ve kimlik sorma, adli arama, sugiistii
hali, sorusturmanin baglamasi ani, aramada islem tanig, yetkili hakim, aramanin hukukiligi.

ABSTRACT

Search measure is frequently resorted to in Turkey. This observation is valid for both
judicial searches that are decided as part of criminal proceedings and for preventive searches
having an administrative character. Both types of searches interfere with several
constitutionally protected rights and freedoms. Therefore, it is stipulated in the Constitution
that the conditions and enforcement of search should be regulated by law. However, some
regulatory administrative acts containing several norms related to the same area do exist.
Search practices frequently become the subject of Court of Cassation decisions as well as the
decisions of the Constitutional Court via individual applications. This study aims to offer a set
of solutions to a number of some practical problems observed by taking into consideration the
decisions of both High Courts. In this context; types of search, search warrant problems
regarding the flagrante delicto and the commencement of investigation, witness of search,
jurisdiction problems regarding search warrant (competent judge) and the legality of evidence
will be scrutinized.

Keywords: Preventive search, stop and check for identity, judicial search, flagrante
delicto, commencement of investigation, witness of search, competent judge, legality of
search.



by &

/

AL

~bulten (@) e-bullet

Cilt/Volume: 45 « Sayl/lssue: 3  Temmuz/July 2018

USULT MUKTESEP HAK KAVRAMI VE
BOZMA KARARININ BAGLAYICILIGI

VESTED RIGHTS IN PROCEDURAL ISSUES AND BINDING EFFECTS OF
REVERSED DECISIONS

Prof. Dr. Murat ATALI

0z

Bu c¢aligmada, kanunlarimizda yer almamasina ve mukayeseli hukuk sistemlerinde
karsiligina rastlanilmamasina ragmen Yargitay ictihatlar1 ile gelistirilen ustli miiktesep hak
kavraminin esasen us@l hukuku ve kurallarinin mahiyeti ile bagdasmadigi, gerekceleriyle ortaya
konulmaktadir. Bu ¢ergevede, ustli miiktesep hak kavramu ile giderilmeye calisilan eksikligin
kesin hiikiim kurumunun dar anlasilmasindan kaynaklandigi tespit edilmekte ve s6z konusu
ihtiya¢ agisindan maddi anlamda kesin hiikme iligskin kurallarin kiyasen Yargitay tarafindan
verilen bozma kararina uygulanmasi dnerilmektedir.

Anahtar Kelimeler: ustli miiktesep hak, kesin hiikiim, bozma karari, baglayicilik,
kazanilmis hak.

ABSTRACT

In this paper, the term “vested rights in civil procedural issues”, which is created by
Court of Cassation (Yargitay) with its decision, has been analyzed. It has been concluded that
the term “vested rights” are incompatible with the meaning and context of procedural rules. It
is also determined that the issues that has been tried to be solved by concept of *“vested
rights”, could be resolved better with the institution of res judicata. Therefore, it has been
suggested that the rules on res judicata effects of final decision of court of first instance
should be applied to set-aside decision of Court of Cassation as well.

Keywords: vested rights, set-aside decision, res judicata, bindingness, procedural
vested rights.
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HUKUK MUHAKEMELERI KANUNU iLE GETIRILEN YENI BiR
. YARGILAMANIN iADESI SEBEBI:
“MAHKEMENIN KANUNA UYGUN OLARAK TESEKKUL ETMEMIS OLMASI”

THE NEW REASON OF THE ACTION FOR ANNULMENT BOUGHT BY THE LAW
ON CIVIL PROCEDURE:
THE COMPOSITION OF THE COURT NOT TO COMPLIANT WITH THE RELEVANT
PROVISIONS

Prof. Dr. ibrahim OZBAY
Ars. Gor. Alican FAK

0z

Yargilamanin iadesi, kesin olarak verilen veya kesinlesmis olan hiikiimlere karsi
istenebilir. Yargilamanin iadesini smirli sebeplerle isteyebilmek miimkiindiir. 6100 sayili
Hukuk Muhakemeleri Kanunu ile yargilamanin iadesi sebepleri arasina bir yenisi eklenmistir.
Bu sebep “mahkemenin kanuna uygun sekilde tesekkiil etmemis olmasi”dir.

Bir kararin yargilamanin iadesine konu edilebilmesi i¢in, bu karar bir yargisal karar
olmalidir. Iste bu galismada, hangi durumlarda mahkemenin kanuna uygun sekilde tesekkiil
etmemis olmasi nedeniyle yargilamanin iadesi yoluna bagvurulabilecegi incelenecektir.
Bunun i¢in de mahkeme olabilmenin ve yargisal karar olabilmenin zorunlu unsurlar tespit
edilmeye ¢aligilacaktir.

Anahtar Kelimeler: Yargilamanin Iadesi, Mahkemenin Kanuna Uygun Tesekkiil
Etmemesi, Yok Hukim, Etkisiz HUkdm.

ABSTRACT

An action for annulment may be brought against definitive or finalized judgements. The
reasons of the action for annulment are restrictive. With the Law No. 1086 on Civil
Procedure, a new reason provided for this action. This reason is the composition of the court
against the relevant rules.

An action for annulment may be brought only against a judicial decision. In this study,
it will be examined under which conditions an action for annulment may be brought base on
the composition of the court against the relevant rules. Thus, it will be tried to determine the
essential conditions of being a court and judicial decision.

Keywords: Action for the annulment, the composition of the court against the relevant
rules, null and void judgment, ineffective judgement.
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ALDATICI iSLEM VE DAVRANISLARLA
GUMRUK VERGILERI KISMEN VEYA TAMAMEN
ODENMEKSIZIN ULKEYE ESYA SOKMA SUCU
(5607 Sayih KMK m. 3/2)

THE CRIME OF IMPORTING GOODS INTO THE COUNTRY WITHOUT PARTIAL
OR COMPLETE PAYMENT OF CUSTOMS DUTIES THROUGH MISLEADING
TRANSACTIONS AND BEHAVIORS
(Law No. 5607 Art. 3/2)

Prof. Dr. Cetin ARSLAN
Ars. Gor. Yagmur Miige ERDOGAN

0z

Aldatic1 islem ve davranislarla giimriik vergileri kismen veya tamamen 6denmeksizin
iilkeye esya sokma sucu, 5607 sayili Kagakgilikla Miicadele Kanunu’nda diizenlenen
suclardan biridir. 6545 sayili Kanunla yapilan degisiklikle sahte belge kullanmak sugun
miinhasir unsuru olmaktan c¢ikarilarak kapsami genisletilmistir. Boylece sugun aldatict
nitelikte gercege aykiri sozlii beyan ile islenmesi de miimkiin hale gelmistir. Sucun belgede
sahtecilik yapilarak islenmesi en yaygin seklini olusturmakla beraber, Kanun’un 4/5. maddesi
geregi ilgili belgede sahtecilik sucundan da ayrica ceza verilmesi gerekmektedir. Bu durum
ise Olciliiliik ilkesine aykirilik teskil etmektedir. Calismada, tartismali noktalara deginilerek
ve Yargitay kararlarina yer verilerek ilgili sug tipi incelenecektir.

Anahtar Kelimeler: kagakeilik suglari, giimriik vergileri, ilkeye esya sokma, belgede
sahtecilik, olcululik ilkesi.

ABSTRACT

The crime of importing goods into the country without partial or complete payment of
customs duties through misleading transactions and behaviors is one of the crimes regulated
in the Anti-Smuggling Law No. 5607. With the amendment made by the Law No. 6545, it has
been removed from being an element of crime to use forged document and also the scope of
the crime has been extended. Thus, it has become possible to commit the offense by means of
false statement. Although using forged document is the most common form of this crime, it is
also necessary to punish the crime of forgery separately in accordance with the art. 4/5 of the
Anti-Smuggling Law. This situation is contrary to the principle of proportionality. The study
will investigate the relevant crime by mentioning the controversial topics and Supreme Court
decisions.

Keywords: smuggling crimes, customs duties, importation of goods, forgery, principle
of proportionality.
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INANCLI iSLEMIN ISPATINDA DELIiL BASLANGICININ YERI

THE ROLE OF THE COMMENCEMENT OF PROOF IN PROOF OF FIDUCIARY
TRANSACTION

Dog. Dr. Cenk AK_jL
Ars. Gor. Bengii OZ

0z

Medeni yargilamada inangl islemin ispati, 6zel sekle bagli olmayan yazili delille
saglanir. Ancak inangli islem konusu malvarlig1 degerinin veya alacak hakkinin devrini ispata
muktedir yazili delili olmayan taraf, ispat giicliigiiyle karsilasir. Bu halde 6100 sayili Hukuk
Muhakemeleri Kanunu’'nda (HMK) diizenlenen ve senetle ispat zorunlulugunun
istisnalarindan birini olusturan delil baslangici kurumu uygulama alani bulur.

Yargitay, dava konusu inan¢l islemin ispatini saglayacak yazili delil bulunmuyorsa,
taraflarin dosyaya sundugu belgeleri, HMK m. 202’de diizenlenen delil baslangicinin
sartlarinin mevcudiyeti yoniinden denetler. Buna gore, HMK m. 199 kapsaminda inangh
islemi ispat etmeye elverisli olan, kars1 taraftan kaynaklanan ve inang¢ anlagsmasinin varligini
muhtemel gosteren belgeleri delil baslangict olarak kabul ederek, tanik veya diger takdiri
delillere bagvurmak suretiyle uyusmazlik yoniinde kanaat tesis eder.

Anahtar Kelimeler: Inancli islem, inan¢ anlasmasi, inangli devir, delil baslangici,
belge, ispat.

ABSTRACT

In civil procedure, the proof of fiduciary transaction is provided by non-formal written
evidence. However, the party who does not possess such an evidence proving transfer of the
assets or the right which are subjects of the fiduciary transaction may have difficulty in
substantiating the claim. In this case, the commencement of proof which is regulated in the
Civil Procedure Code numbered 6100 and being one of the exceptions of rules of
documentary proof shall be applicable.

In case of lack of documentary proof, the Court of Cassation examines documents
submitted by the parties whether the criteria of commencement of proof according to Art. 202
of CPC have been fulfilled. The document which is capable of proving fiduciary transaction
pursuant to CPC art. 199, generated from other party and indicates probability of the existance
of fiduciary agreement shall be accepted as commencement of proof and the court may form
an opinion towards dispute by means of referring witness or other discretionary proofs.

Keywords: Fiduciary transaction, fiduciary contract, fiduciary alienation,
commencement of proof, document, proof.
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GAIPLiIGIN MIRAS HUKUKUNDAKI YERi
DISAPPEARANCE’S PLACE IN INHERITANCE LAW
Doc. Dr. ipek YUCER AKTURK
0z

Gergek bir kisinin gaipligi, TMK’da Ongoriilen sartlar altinda onun kisiliginin sona
ermesine neden olan bir vakiadir. Gergek kisiligin sona ermesi de, miras hukuku
hiikiimlerinin uygulama alanit bulmasi sonucunu dogurur. Gergekten, mahkeme karar ile
gaipligine karar verilen kisinin malvarlig, tipki bu kisi 6lmiis gibi miras hukuku kurallarina
gore mirascilar arasinda paylasilir. Ancak gaiplik 6liimden farklidir. Bir kisinin gaipligi
halinde, o kisinin 6ldiigli, yani kisiliginin kesin olarak sona erdigi sdylenemez. Hakkinda
gaiplik karar1 verilen bir kisinin hayatta olmas1 ve bir gilin ¢ikip gelmesi ihtimali her zaman
vardir. Gaibin tereke mallarini teslim alan kisilere nazaran iistiin hak sahibi olan kisilerin de
sonradan ortaya ¢ikmasi miimkiindiir. Bu ger¢egi dikkate alan kanun koyucu, gaibin ve {istiin
hak sahiplerinin haklarim1 korumak i¢in gaip mirasbirakan ve gaip miras¢ilar bakimindan
miras hukuku hiikiimleriyle birgok tedbir Ongérmiistiir. Ayrica, hakkinda gaiplik karari
verilmemekle birlikte fiilen gaip olan kisinin mirasbirakan veya miras¢t olmasi hali icin de
0zel hiikiimler sevk edilmistir. Gaiplige iliskin miras hukuku hiikiimlerinin ayrintili olarak
incelenmesi, doktrin ve uygulamadaki hakkaniyete aykir1 goriis ve uygulamalarin tespiti i¢in
sarttir.

Anahtar Kelimeler: gaiplik, gaip miras¢i, gaip mirasbirakan, giivence gosterme
zorunlulugu, geri verme yiikiimliiligii.

ABSTRACT

Real person’s disappearance is a cause, that can be caused to terminates his or her
personality according to provisions in Turkish Civil Law. Termination of personality breed to
exercise the Inheritance Law’s provisions. Actually, the astate of real person, that declarate
his or her sentence in absentia, is shared between his or her heirs like death. But,
disappearance is different from death. In disappearance is incommunicable to say, that this
person is death, in other words his or her personality absolutely terminate. The person, that
declarate his or her sentence in absentia can be a live and can be come out one day. Also, it is
feasible, that paramount equity owners according to people, which dispose disappearance’s
astate, can be come out one day, too. For these reasons, legislator to made provisions for
protect disappearance decedents and disappearance heirs in Inheritance Law rules. On the
other hand, legislator prescribed special regulations about disappearances decedents and heirs,
which are not declarated his or her sentence in absentia. Detailed analyses in Inheritance Law
regulations, which are about disappearance, need for detection illegal views and exercises in
doctrine and practice.

Keywords: disappearance, disappearance heir, disappearance decedent, security
obligation, liability of restoration.
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ISPATIN iSTINAF KANUN YOLU iLE DENETIMi
- Olgusal Bir inceleme -

REVIEW OF PROOF ON APPEAL
- A Case Study -

Dog. Dr. Koray DOGAN

0z

Istinaf, bir ikinci derece yargilama yolu olarak yeni bir “grenme muhakemesi”
yapabilen, ilk derece mahkemesinin maddi vakiaya iligkin tespitlerini denetleyebilen bir kanun
yoludur. Ancak boélge adliye mahkemeleri ilk iki yillik siire icerisinde, dosya iizerinden
inceleme yaparak bozma agirlikli kararlar vermislerdir. Daha sonra yapilan kanun degisikligi bu
durumu degistirse de hala durugsma agarak yeni bir hiikiim verme oraninin beklenen seviyede
olmadig1 sodylenebilir. Durusma yapilmasi 6zellikle hiikmiin ispat yoniinden denetimi i¢in
belirleyici bir iglev ortaya koyar. Durugma sayesinde delillere temas etme imkani bulan bolge
adliye mahkemesi, ilk derece mahkemesinden farkli bir vakia analizi yaparak farkli bir neticeye
ulasabilecegi gibi kugskunun giderilemedigi sonucuna vararak beraat karar1 da verebilir.

Anahtar Kelimeler: ispat, istinaf, delil, bolge adliye mahkemesi, ceza muhakemesi.
ABSTRACT

An appeal is a process that can make a new ““evidence trial’” as a second way of judging,
which can control the judgments of the first instance court about material facts. However,
within the first two years period, regional courts of justice have made the decisions based on the
file and mainly made a decision of reversal. It can be argued that the later amendment of the law
changed this situation but that the rate of giving a new judgment through conducting a new trial
still is not at the expected level. The hearings constitute a decisive function especially for the
control (review) of the judgement in terms of proof. The regional courts of justice, which has
the opportunity to contact the evidence through the trial, can reach a different result by
conducting a different case analysis from the first instance court and can also give an acquittal
by reaching the result that benefit of the doubt.

Keywords: proof, appeal, evidence, regional courts of justice, criminal procedure
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KAMUDA TASERON ISCILERININ SUREKLI iSCi KADROSUNA, GECICI iSCi
POZiISYONUNA VEYA MAHALLI iDARE SIRKETLERINE GECiSI HAKKINDA
696 SAYILI OLAGANUSTU HAL KARARNAMESININ GETiRDiKLERi

STATE OF EMERGENCY DECREES NO. 696 ABOUT THE TRANSITION OF PUBLIC
SUBCONTRACTOR WORKERS TO PERMANENT WORKERS, TEMPORARY
WORKERS OR LOCAL ADMINISTRATION COMPANIES

Seracettin GOKTAS
Doc. Dr. A. Eda MANAYV OZDEMIR

0z

Kamuda tageron calisanlarinin kadroya alinmasi iilkemiz giindemini uzun bir siire
mesgul etmistir. Nitekim tageron is¢iligi calisma hayatinin en 6nemli sorunlarindan biridir ve
kamudaki taseron iscilerinin kadroya alinmasi ¢alisma hayati bakimindan son derece 6nemli
bir gelismedir. 20.11.2017 tarihli ve 696 sayili Kanun Hiikmiinde Kararnamenin 127 nci
maddesiyle 27.06.1989 tarihli ve 375 sayili Kanun Hiikmiinde Kararnameye gegici 23 ve
gecici 24 iincli maddeler eklenmistir. Bu diizenleme ile pek ¢ok is¢inin kamuda siirekli is¢i
kadrosuna ya da gecici is¢i pozisyonuna gecisi saglanmistir. Bu cercevede merkezi biitgeye
tabi kamu kurum ve kuruluslarindaki isgiler 4D kadrosuna geg¢mis, belediyelerde ve il 6zel
idarelerinde calisan tageron isciler ise belediye istiraklerinde istihdam edilmistir.

Calismamizda kamuda taseron iscilerinin siirekli is¢i kadrosuna, gecici is¢i pozisyonuna
veya mahalli idare sirketlerine gecisi hakkinda 696 sayili Olaganiistii Hal Kararnamesinin
getirdikleri, kadroya gecis kosullari, kadroya gecisi tamamlanan iscilerin haklar1 ve gecis
isleminin hukuki sonuglar1 anlatilmistir.

Anahtar Kelimeler: Taseron is¢i, alt igveren, siirekli is¢i kadrosu, gegici isci
pozisyonu.

ABSTRACT

Recruitment of subcontracting employees in the public sector has occupied the our
country’s agenda for a long time. Thus, subcontracted labour is one of the most important
problems of working life and recruitment of subcontracted workers in public sector is a very
important development with respect to working life. By Article 127 of the Decree Law No.
696 dated 20.11.2017. Temporary Article 23 and Temporary Article 24 were added to the
Decree Law No. 375 dated 27.06.1989. With this arrangement, it has been ensured that many
workers move to the permanent workers’ positions or temporary workers positions in the
public sector. In this frame, workers in public institutions and organizations subject tie to the
central budget have moved to 4D staff cadre, and subcontracted workers who were working in
municipalities and special provincial administrations have been employed in municipal
associations.
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In this study, the conditions of transition to cadre, which are brought by the State of
Emergency Decree No. 696 on the transition of public subcontractor workers to permanent
workers, temporary workers or local administration companies and also the rights of the
workers who have completed the transition to the cadre and the legal consequences of the

transition process were disclosed.

Keywords: subcontracted worker, subcontractor, permanent worker cadre, temporary
worker position.
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TURK MEVZUATINDA
IS KAZASININ TESPiTi DAVALARI

INVESTIGATION OF OCCUPATIONAL ACCIDENT IN TURKISH REGULATIONS
Halil OZDEMIR

0z

Is kazalar1 mesleki faaliyetler nedeniyle olusmaktadir. Ulkemizde is saglig1 ve giivenligi
yoniinde yeterli kanuni diizenleme olmasina ragmen yine de is kazalarinin olusumu
onlenememektedir. Is kazasina ugrayanlarin kazang kayiplarini telafi edici sosyal sigorta
yardimlar1 yapilmaktadir. Yardimlarin yapilabilmesi oncelikle Sosyal Giivenlik Kurumunun,
olayin is kazasi oldugunun kabuliine bagldir. Is kazasi sigortasindan yararlanabilmek igin
5510 sayil1 Kanun kapsaminda sigortali olmak ve kanunda sinirli olarak sayilan hallerde kaza
sonucu zarara ugramak gerekir. Isverenlerin, is kazasii bildirim yiikiimliiliigii vardir.
Bildirim sonucu Kurum, idari bir sorusturma ile olayin is kazasi olup olmadigini inceler.
Karar sonucuna gore ilgililer dava yolu ile olaym is kazasi olup olmadigmin tespitini
isteyebilirler.

Anahtar Kelimeler: Is kazasi, is kazasina tabi sigorta kollari, is kazasin unsurlari, is
kazasinin bildirilmesi ve sorusturulmasi, is kazas1 tespiti davasi

ABSTRACT

Occupational accidents are caused by professional activity. Despite the fact that there are
sufficient legislative regulations for occupational health and safety in our country,
occupational/work accidents cannot be prevented. Social insurance benefits are provided to
compensate for the loss of earnings of those who has an occupational accidents. The availability
of assistance depends primarily on the Social Security Authority's acceptance that the incident is
a occupational accident. In order to benefit from work accident insurance, it is necessary to be
insured within the scope of the Law No. 5510, and occupational accident condition shall
consider to limited by the law. Employers have a duty to report a job accident. After being
reported the situation, the Authority examines whether an incident is an accident with an
administrative investigation. According to the result of the investigation, authorities may
demand that whether the incident is an accident or not, by remedies.

Keywords: Occupational/work accidents, insurance branches subject to occupational
accidents, elements of occupational accidents, notification and investigation of occupational
accidents, occupational accident detection case.
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TEMYiZ iNCELEMESINDE
YABANCI HUKUKUN DENETIMi

REVISION OF FOREIGN LAW

Dr. Ersin ERDOGAN

0z

Bolge adliye mahkemelerinin goreve baslamasiyla birlikte {i¢ dereceli sekilde faaliyet
gosteren adli yargi icerisinde, Yargitay tarafindan gergeklestirilecek denetimin kapsami 6zel
bir 6nemi haizdir. Bu ¢alismada, temyiz kanun yolunda gergeklestirilen hukukilik denetimi
igerisine, yabanct hukuk kurallarinin dogru bir sekilde yorumlanip uygulanmasiin girip
girmedigi karsilastirmali  hukuk sistemleri de dikkate alinarak incelenmistir. Istinaf
incelemesinde gerceklestirilecek denetim ise kapsam disinda birakilmistir.

Anahtar Kelimeler: temyizin kapsami, hukukilik denetimi, yabanct hukukun
uygulanmasinin denetlenmesi.

ABSTRACT

After the Appellate Courts has been established and began to review the decision of
court of first instances, Turkish civilian judicial system consists of courts at three degrees.
Therefore, the context and limit of jurisdiction of Court of Cassation has at most importance.
In this paper, we discuss the issue, whether the review of correctly application of foreign laws
are in responsibility of Court of Cassation during appeal process. In this respect, we analyze
different legal system (especially German system) as well.

Keywords: correctly application of foreign law, limit of appeal process, jurisdiction of
court of cassation.
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CEZA MAHKEMESI KARARLARINA KARSI YAPILAN BIiREYSEL
BASVURULARDA “KANUN YOLLARINDA DA GOZETIiLEN
HUSUSLARDA”ANAYASA MAHKEMESININ DENETIM YETKIiSi VAR MI?

DOES THE CONSTITUTIONAL COURT HAVE THE AUTHORITY TO REVIEW “THE
ISSUES TO BE CONSIDERED IN APPELLATE REVIEW” IN INDIVIDUAL
APPLICATIONS MADE AGAINST CRIMINAL COURTS’ JUDGMENTS?

Dr. Akif YILDIRIM

0z

Bireysel bagvuru mekanizmasiyla birlikte kamu giiciinii kullanan kisi ve kurumlarin sebep
oldugu hak ihlallerine kars1 anayasal diizeyde koruma saglanmistir. Anayasa Mahkemesi, soyut
olarak norm denetimi yapmanin yani sira anayasal adaletin saglanmasi1 bakimindan bireysel
basvuru yoluyla uygulamanin da Anayasa’ya uygunlugunu denetleme gorevini listlenmistir.

Ancak bireysel bagvuru yolu, ileri siiriilen hak ihlallerinin olagan kanun yollarinda
giderilememesi halinde basvurulabilecek ikincil nitelikte bir hukuksal caredir. Ihlallerin
oncelikle olagan idari ve/veya yargisal yollarla giderilmesi gerekir. Bireysel bagvuruda, temel
hak ve 6zgiirliikklerin ihlali iddialarinin 6ncelikle derece mahkemeleri 6niinde ileri siiriilmesi,
bu makamlar tarafindan degerlendirilmesi ve bir ¢éziime kavusturulmasi asildir.

Bununla birlikte Anayasa Mahkemesi derece mahkemelerinin baktigi davalari yeniden
goren bir mahkeme olmadigi gibi, istinaf veya temyizde oldugu iizere davalar1 yeniden
inceleyen bir mahkeme de degildir. Bu kapsamdaki bagvurular kanun yolu sikayeti
niteligindedir. Bireysel bagvurularda kanun yolunda gOzetilmesi gereken hususlara iligkin
olarak inceleme yapilamaz.

Calismada, Anayasa ve Kanun ile bireysel bagvurularda kanun yolunda gozetilmesi
gereken hususlara iliskin olarak inceleme yasagi getirilen alanin temel hak ve ozgiirliiklerle
iliskisi ve Anayasa Mahkemesinin kanun yollarinda da gozetilen konulara iliskin denetim
yetkisinin kapsami adil yargilanma hakki ¢er¢evesinde ele alinacaktir.

Anahtar Kelimeler: Bireysel Basvuru, Kanun Yolu Denetim Yasagi, Ikincillik ilkesi,
Kanun Yolu Sikayeti, Yerindelik Denetimi.

ABSTRACT

With the individual application mechanism, protection towards human rights violations
caused by persons and institutions exercising public power has been provided at the
constitutional level. To ensure constitutional justice, the Constitutional Court not only
examines the constitutionality of statutes through constitutionality review but has also
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undertaken the duty to examine the constitutionality of the practice by way of individual
application.

However, the individual application mechanism is a subsidiary legal resort which shall
be applied only when alleged violations of human rights could not be redressed by means of
ordinary legal remedies. Such violations, in the first place, need to be remedied by way of
ordinary legal remedies, either administrative or judicial. In the individual application
mechanism, it is essential that the alleged violations of fundamental human rights and
freedoms be firstly raised before, examined and resolved by, the inferior courts.

Nevertheless, the Constitutional Court is neither a tribunal re-opening the cases nor
operates as a court of appellate or court of cassation which re-examines the first instance
decisions. Such applications are in the nature of complaints of appellate review. The issues to
be considered in appellate review cannot be examined in individual applications.

In this study, the relationship between fundamental human rights and freedoms and the
area where examination of issues to be considered in appellate review is prohibited in
individual application mechanism by the Constitution and the Statute numbered 6216, as well
as the scope of the Constitutional Court’s power of review in respect of the issues to be
considered in appellate review will be discussed within the framework of the right to fair trial.

Keywords: Individual application, prohibition of appellate review, the principle of
subsidiarity, complaint of appellate review, substantive review
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OLUME BAGLI TASARRUFLARDA iPTAL YAPTIRIMI

CANCELLATION IN TESTAMENTARY DISPOSITIONS

Dr. Turan SAHIN

0z

Gergek kisiler, Tiirk Medeni Kanunu’nun 502 vd. maddelerinde diizenlenen 6liime bagl
tasarruflar sayesinde Oliimiinden sonrasi donemde de terekesi {izerinde etkili olabilme
imkanina sahiptir. Bu nedenle gergek kisiler 6liime bagl tasarruflar yapmaktadir. Miras
hukukunda, miras birakanin son arzularina miimkiin oldugunca saygi gosterme fikri s6z
konusudur. Medeni Kanun’umuzda 6lime bagl tasarruflara “iptal” yaptirimi uygulaniyor
olmasimi da bu fikrin bir iz diisiimii olarak ifade etmek miimkiindiir. Miras birakanin iptale
tabi oliime bagli tasarruflar1 nasil ve ne sekilde iptal edilebilecektir? Calismamizda miras
birakanin 6liime bagl tasarruflarinin iptal edilmesi konusu iizerinde durup, tartismali olan
meseleleri Yargitay kararlarini da belirtmek suretiyle ortaya koymaya calisacagiz.

Anahtar Kelimeler: Miras Hukuku, Oliime Bagl Tasarruf, Tereke, iptal, Yaptirim
ABSTRACT

Natural persons has the possibility to be able to influence on the heritage also after his
death thanks to the testamentary dispositions regulated in the Article 502 and et al. of the
Turkish Civil Code. For this reason, natural persons make testamentary dispositions. In the
law of inheritance, the idea of respecting to the last wills of the deceased as much as possible
Is in question. It is also possible to state that applying “cancelling” sanction to the
testamentary dispositions in our Civil Code issue is a projection of this idea. How and in what
way can the testamentary dispositions of the deceased be cancelled? We will focus on the
issue of cancelling the testamentary dispositions of the deceased in our work and try to reveal
the controversial matters by mentioning the decisions of the Court of Cassation.

Keywords: The Inheritance Law, Testamentary Dispositions, Heritage, Cancellation,
Sanction.
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TEHDIT SUCU

THREAT CRIME
Selcuk KARACAOGLU

0z

Tehdit fiili ile kisinin i¢ huzuru bozulup, karar verme ve serbestge davranabilme
Ozgiirliigii elinden alindigindan Tirk Ceza Hukukunda ge¢misten giiniimiize kadar gelen
siirecte su¢ olarak diizenlenmistir. Bu baglamda kisi hiirriyetine yonelik tehlike olusturan
tehdit sugu, 5237 sayili Tiirk Ceza Kanunu’nun hiirriyete karst suclar boliimiinde yer
almaktadir.

Bu ¢alismamizda tehdit sucgu, 6gretideki goriisler ve Yargitay’in konuya bakis agis1 da
gozetilerek iki ana boliimde incelenmistir. ilk boliimde tehdit sugunun genel kavrami, 765
sayili Tirk Ceza Kanunu ile mukayesesi, su¢ ile korunan hukuki deger ve sucun unsurlari
iizerinde durulmustur. Ikinci boliimde ise kusurluluk, sucun ozel goriiniis sekilleri ve
muhakeme kosullar1 incelenerek ¢alisma tamamlanmastir.

Anahtar Kelimeler: Tehdit Sucu, Korku, Koétuluk Bildirimi, Huzur, Zarar Vermek.
ABSTRACT

As a result of the act of threat is taken away from the person's freedom of self-restraint,
decision-making and freedom to act, act of threat has been regulated as a crime in the Turkish
Penal Code from the past to the present day. In this context, offence of threat against the
personal freedom, is included in the section on crimes against freedom under the Turkish
Penal Code numbered 5237.

In this study, offence of threat was investigated in two main sections considering
opinion of doctrine and point of view of Court of Cassation. In the first part, the general
concept of the threat crime, its comparison with the Turkish Penal Code No. 765, the legal value
protected by the crime and the elements of the crime are emphasized. In the second part, the
study was completed by examining imperfection, crime special forms of appearance and
reasoning.

Keywords: Threat Crime, Fear, Evil Notification, Serenity, To Harm.
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2942 SAYILI KAMULASTIRMA KANUNU
EK MADDE 1’iN DEGERLENDIRILMESI

THE EVALUATION OF ANNEX 1 OF THE LAW OF EXPROPRIATION NUMBERED
2942

Felemez GUNES
Seyithan KAYA
Fatma BINGOL

0z

Hukuki el koymaya iliskin olarak 2942 sayili Kamulagtirma Kanunu’nda 20.08.2016
tarih ve 6745 sayili Kanun’un 33. maddesi ile degisiklikler yapilmistir. Buna gore hukuken el
konulan taginmazlarin bes yillik siire icinde kamulastirilacagi veya imar plant degisikligi
yapilacagi/yaptirilacagi, bunun yapilmamasi durumunda dava agilabilecegi, ancak dava
acilmadan 6nce uzlasma siirecinin ve 3194 sayili imar Kanunu’nda éngériilen idari basvuru
ve islemlerin tamamlanmasi gerektigi ifade edilmistir. Ancak getirilen sartlar ve prosediir ile
miilkiyet hakkinin kisitlanmasi, kisitliligin geriye dogru uygulanacak sekilde ongoriilmesi,
kisitlamadan kaynaklanan zararlarin tazmin ve tahsiline yargi yolunun kapatilmasi ve
uzlagmanin dava sart1 haline getirilmesi nedeniyle mezkur diizenlemenin hukuka aykirilik
olusturdugu diisiiniilmektedir. Bu baglamda bu c¢alismanin amaci 2942 sayili Kamulastirma
Kanunu’na, 6745 sayili Kanun’un 33. maddesi ile eklenen ek madde 1’in kanun Oniinde
esitlik ve hukuk devleti ilkeleri ile miilkiyet hakki ve adil yargilanma hakki agisindan
degerlendirmesini yapmaktir. Bu itibarla iist normlara uygun hukuki diizenlemeler
yapilmasinin hukuk devletinin geregi, hukuk devleti ilkesinin uygulanabilirligi ve hukuki
istikrar i¢in temel sart oldugunu belirtiriz.

Anahtar Kelimeler: 2942 sayili Kamulastirma Kanunu, 6745 sayili Kanun, hukuki el
koyma, miilkiyet hakki, kanun 6niinde esitlik, hukuk devleti, adil yargilanma hakki.

ABSTRACT

The amendment has been made on the Expropriation Act numbered as 2942 regarding
the seizure dejure to the article 33 of the Law numbered 6745 dated as 20.08.2016. According
to that amendment, it has been enumerated that immoveable property which has been seized
legally will be expropriated within the period of five years or zoning plan will be changed in
this regard. If this is not done, filing suit or reconciliation period before the opening the suit
and administrative recourse under the Zoning Law numbered as 3194 must necessarily be
completed. However, it is very noteworthy that, these conditions and procedures restricted the
right to property. It is a great anticipation that, this restriction will be applied retroactively.
Moreover, some regulations under this amendment touching the damages arise from such
inhibition, closing the way to appear before the court and the condition of reconciliation has
been thought as violative to the law. In this context, the aim of this study is to make
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evaluation of the annexed article 1 of the Expropriation Law numbered 2942 that has been
brought by the article 33 of the Law numbered 6745. In this regard, the equality before the
law and the rule of law as well as the right to property and the right to fair trial will also be
inspected. In this respect, making appropriate legal regulations and its proper application are
very important for establishing the rule of law. These are also expressed as the basic condition
of legal stability.

Keywords: The Law of Expropriation numbered 2942, The Law numbered 6745,
seizure dejure, property right, equality before the law, the rule of law, the right to fair trial.
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EVLENMENIN YOKLUGU

ABSENCE OF MARRIAGE

Ars. Gor. Oguz ERSOZ
Av. Gizem Sahika ONDER

0z

Evlenme arz ettigi onem sebebiyle 4721 sayili Tirk Medeni Kanunu hiikiimleri
cergevesinde siki sekil ve maddi kosullara bagli bicimde diizenleme altina alinmistir. Bu
kosullara riayet edilmemesi olayin 6zelligine gore evlenmenin gecersizligine yol acgabilir. Bu
gecersizlik hallerinden birisi de evlenmenin yoklugudur. Ne var ki evlenmenin yoklugu
kanunda diizenlenmemekte olup 6greti ve yargi kararlariyla ortaya ¢ikarilan ve gelistirilen bir
gecersizlik tipidir. Calismamizda 6gretide ileri siiriilen goriisler ile yarg: kararlar1 baglaminda
evlenmenin yoklugunun ozellikleri, evlenmenin butlanindan farklar ile yokluk olusturan
hallerin ortaya konulmasi amaglanmistir.

Anahtar Kelimeler: Evlenme, Evlenmenin Kosullari, Yokluk, Yokluk Sebepleri,
Butlan.

ABSTRACT

Due to the importance of marriage, it has been regulated in strict form and material
conditions within the framework of the provisions of the Turkish Civil Code No. 4721.
Failure to comply with these conditions may result in the invalidity of marriage based on the
nature of the event. One of these invalidity is the absence of marriage. However, the absence
of marriage is not regulated in the law, and is a form of invalidity that has been developed and
developed through doctrine and judicial decisions. In our study; it is aimed to reveal the
characteristics of the absence of marriage, the differences between annulment of marriage and
reasons of the absence of marriage in the light of doctrine’s opinions and decisions of the
judiciary.

Keywords: Marriage, Conditions Of Marriage, Absence, Reasons Of Absence,
Annulment.
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IS YARGISINDA DURUST DAVRANMA VE
DOGRUYU SOYLEME YUKUMLULUGU

OBLIGATION TO BE HONEST IN BUSINESS JUDGMENT
AND TO TELL THE TRUTH

Dr. Ogr. Uyesi Mustafa KILICOGLU

0z

Bireysel ve toplu is uyusmazliklarindan dogan davalarin muhakemesinde HMK. m.29
belirtilen “Diiriist davranma ve dogruyu sdyleme yiikiimliiliigli” prensibi uygulama agisindan
bir rahatlik getirir. Onceleri sadece TMK. m 2 den sdz edilerek karsilasilan sorunlar
coziimlemeye c¢alisilmaktaydi. HMK. m 29 un genel bir diizenleme olusu dikkate alinarak,
sadece dava taraflarin1 degil, ayn1 zamanda somut olayda yargica hitap ettigi kabul edilir.

Anahtar Kelimeler: Diriistliik kurali, bir hakkin agik¢a kotiiye kullanma yasagi,
celigkili davranma yasagi, zaman asimi, HMK. m 29, TMK. m 2

ABSTRACT

In the case of cases arising from individual and collective labor disputes, the principle
of “Honesty and Truth Telling” stated in the Code of Civil Procedure Article 29 provides a
comfort in terms of it simple mentation. It was previously referred to the Turkish Civil Code
Article 2 in order to overcome issues that were faced. Taking into consideration that the Code
of Civil Procedure Article 29 is a general regulation, it is considered to be addressed not only
to parties to the case but also to the judiciary in the concrete case.

Keywords: Honesty, Prohibition of Abuse of Rights, the Law of Non-Contradiction,
Lapse of Time, Code of Civil Procedure Article 29, Turkish Civil Code Article 2.
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BASIN MEVZUATI VE YARGI KARARLARI KAPSAMINDA iFADE VE BASIN
OZGURLUGU

FREEDOM OF PRESS AND EXPRESSION WITHIN THE SCOPE OF PRESS
LEGISLATION AND JUDICIAL DECISIONS

Ramazan OZKEPIiR
Erkal Hilmi KART

0z

Ifade; bazen bir durus, bir bakis, bir durum veya olayla, bazen bir s6z, bir yazi, resim
veya miizikle bazen de sadece susarak, insanin kendini, bilgiyi, haberi veya diisiinceyi
aktarma cabasidir. Ifadenin sahibi, anlattiklarinda mutlaka ge¢misini, bilgi birikimini,
gordiiklerini veya hayallerini yansitir. Ifadenin bi¢imi, onu aktaran insanin kisiliginden,
kiiltiiriinden, uygarligindan, i¢cinde yasadig1 toplumun ona kattig1 degerlerden bagimsiz olarak
ele almamaz. ifadenin, genellikle dis diinyayr goren, duyan, yorumlamaya ve algilamaya
calisan bir kisi veya toplum gibi gercek bir muhatabi, bazen de cansiz varliklar, tanr1 veya
bizzat kendisi gibi muhataplar1 vardir. ifadeye anlam katan onun muhatabadir.

. [fade 6zgiirliigii de tipki insanin sahip oldugu diger dogal haklar gibi siirsiz degildir.
Insanin agzina geleni sdylemesiyle, aklina geleni sdylemesi, icinden gegeni sdylemesi ile
diisiindiiklerini akil stizgecinden gecirerek sdylemesi farklidir.

Basmin, genis imkanlari olan bir organizasyon olmasi, ona bireylere nazaran daha buytk
bir muhatap sayis1 (kitlesi) saglamaktadir. Bu nedenle basinin ifade 6zgiirliigiinii kullanirken
muhatabi iizerinde yarattii etkinin boyutlar1 da diisiiniilerek yaptig1 ise bir kamu hizmeti
ayricaligl taninmig, bu ayricalikla birlikte bahsedilen gilivenilirligi, yapilan isten dogan
sorumlulugun da biiyiik olmasini beraberinde getirmistir.

Hizla degisen ve gelisen diinya diizeni, bilgi toplumunun bilgiye ulasmadaki agligini her
gecen giin daha da arttirmaktadir. Bu durum, zaman fakiri olan modern insanin bilgiye hizla
ulagma noktasinda, internet ve sosyal medya gibi iletisim araglarina olan ilgisini artirmaktadir.
Ancak insanin ihtiyaci olan dogru ve giivenilir bilginin kaynagini bulmasi ihtimali de ayn
hizla azalmaktadir.

Elinizdeki eserde, ifade ve basin 6zgiirliigli kavramlari, uluslararasi ve ulusal mevzuatta
diizenlenen temel ilke ve kurallarla, basta ATHM olmak iizere, bu temel hak ve dzgiirliiklerin
smirmi ¢izen Anayasa Mahkemesi’nin ve Yargitay’in emsal nitelikli bazi kararlar
incelenmeye calisilacaktir.

Anahtar Kelimeler: Ifade Ozgiirliigii, Basin Ozgiirliigii, temel hak, simirlama, kanun,
AIHS, AIHM, Yargitay.
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ABSTRACT

Expression; Sometimes it is an effort to convey one’s self, knowledge, news or thought,
sometimes with a stance, a glance, a situation or an event, sometimes with a word, a writing, a
picture or a music. The expression owner, in his narrative, certainly reflects his past,
knowledge, beliefs or dreams. The form of the expression can not be handled independently
of the person’s personality, culture, civilization and the values added of the society in which
he lives. There is a genuine answerer of the expression, such as a person or a society who
sees, hears, tries to interpret and percieves the external world and, sometimes such as non-
living things, the god and the one itself. It is his contact that makes sense of the expression.

The freedom of expression is not limitless just like other natural rights that people have.
It is different from talking without thinking than saying what’s on your mind and, it’s
different from saying what he feels than saying what he thinks by reasoning out.

The fact that the press is an organization with extensive opportunities provides it with a
large number of contacts (mass) than individuals. For this reason, when the press uses the
freedom of expression, taking into account the dimensions of the effect that it has done on the
contact, a public service privilege was assigned to its work. The credibility conferred with this
privilege has brought with the great responsibility of the work done.

The rapidly changing and developing world order increases the hunger of the
information society to reach the wisdom day by day. This situation increases the interest of
modern people, who are poor at time in their access to information, to the tools such as
internet and social media. However, the possibility of finding the source of accurate and
reliable information that people need is also decreasing at the same rate.

In the study you have, the concepts of freedom of expression and press, the basic
principles and laws regulated in international national legislation, and especially the ECHR,
the prejudications of the Constitutional Court and the Court of Cassation, which mark out
(limit) these basic rights and freedoms.

Keywords: Freedom of Expression, Freedom of Press, Fundamental Right, Limitation,
law, European Convention of Human Rights, European Court of Human Rights, Court of
Cassation.
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KONUT DOKUNULMAZLIGININ iHLALI SUCU

VIOLATION OF RESIDENCE IMMUNITY
Riza AKBAL

0z

Konut dokunulmazliginin ihlali sugu TCK’nin 116. maddesinde birden ¢ok fikrada
diizenlenmistir. TCK’nin 116/1. fikras1 konut ve eklentisine, TCK’nin 116/2. fikrasinda igyeri
ve eklentisine miidahaleyi su¢ olarak tanimlamis, bu fiillerin cebir, tehdit kullanilarak veya
geceleyin islenmesi sugun nitelikli hali olarak kabul edilmig, TCK’nin 116/3. fikrasi ise ayni
konut veya isyerinde birden ¢ok kisi oturuyor veya c¢alisiyorsa iigiincii kisiye gosterilen girme
veya kalma rizasinin diger hak sahipleri yoniinden mesru amaca yonelik olmasi gerektigi
kabul edilmistir.

Calismada konut, isyeri ve eklentilerinin tanimlari, sugta korunan yarar, buralara riza
dis1 girme ve kalma halinde gergek kisinin cezalandirilmasi, uzlasma ve zamanasimi gibi
konular izah edilmistir.

Anahtar Kelimeler: Tiirk Ceza Kanunu 116 ve 119 madde, Konut, Isyeri ve
eklentileri- mesru riza- Hukuka uygunluk halleri- Uzlastirma

ABSTRACT

Violation of residence immunity is regulated in multiple paragraphs in Article 116 of
the Turkish Criminal Law. Turkish Criminal Law 116/2 acquiesce that intervention in the
business office and its annexes; Turkish Criminal Law Paragraph 116/1 intervention to the
residence and annex are the criminal act. Physical violence, threat, over night crimes have
been adopted as a major crime. Turkish Criminal Law paragraph 116/3 is adopted that if more
than one person is sitting or working in the same residence (dwelling) or business office, then
the intention to enter or stay in the third person must be directed towards the legitimate aim of
the other rights holders.

In this study, definition of residence, business office and their annexes, legal interest
protected by criminalisation, the punishment of the real person in case of the non-consensual
entering and staying, reconciliation and lapse of time are explained.

Keywords: Article 116 and 119 of the Turkish Criminal Law, Residence, Business
Office and annex, legal consent, compliance with laws, reconciliation
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OLAGANUSTU HAL YONETIMIi

STATE OF EMERGENCY METHTOD
Lutfi GURGEN

0z

Roma Cumhuriyeti Doéneminden beri devletlerin kendilerini beklenmedik acil
durumlardan korumak amaciyla bagvurdugu yontem olan olaganiistii hal uygulamasi 6zellikle
Birinci Diinya Savasi sirasinda kendini gdsterip, uzun yillar biiyiik devletlerce bu yonteme
bagvurulmustur. Avrupa Insan Haklar1 Sozlesmesi’nin 15. maddesinde “olaganiistii hallerde
yikiimliilikleri askiya alma” basligi altinda diizenlenen OHAL kavrami, Tirkiye
Cumhuriyeti Anayasasi’nin 119 ila 122. maddeleri arasinda “olaganiistii yonetim usulleri”
baslig1 altinda diizenlenmistir. Tirkiye’de 15 Temmuz 2016 tarihinde olan hain bir darbe
tesebbiisii neticesinde OHAL ilan edilmis ve bu siiregte olaganiistli hali diizenleyen 1982
Anayasa htikiimleri de 16 Nisan 2017 giinii yapilan halk oylamasi ile kabul edilen 6771 sayili
Kanun ile degistirilmistir. Yapilan degisiklikle 1980 darbe zihniyetinin etkileri ve sikiyonetim
kaldirilmis, sikiyonetim ilant durumunda kolluk ve yarginin silahli kuvvetlere ge¢cmesi
engellenerek sivillesme anlaminda biiylik bir adim atilmistir.

Anahtar Kelimeler: Olagantistii hal, Tarihsel gelisim, Kanun Hiikmiinde Kararname,
Cumhurbaskanhig Kararnamesi, Avrupa Insan Haklar1 Sézlesmesi.

ABSTRACT

Since the Roman Empire, state of emergency, is a method that States have been applied to
protect themselves from the un expected emergencies, has been applied in great powers for many
years, especially during the WW |. State of emergency concept regulated under the title of
European Convention on Human Rights in Article 15th “exceptional cases obligations to
suspend” and also in the Constitution of the Republic of Turkey Article 119 and 122 under the
title of “emergency management procedures”. In Turkey, state of emergency has been
declared as a result of coup attempt on July 15, 2016

In Turkey, the state of emergency has been declared a traitor on July 15, 2016 as a result
of a traitor coup attempt. In this process the state of emergency governing the 1982
Constitution provisions are amended adopted by 6771 numbered Law with a referendum held
on April 16, 2017 day. With the amendment made, the effects of the 1980 coup mentality and
the martial law abolished, and in the case of martial law publicity, a great step was taken to
prevent the passing of law enforcement and discipline to the armed forces.

Keywords: State of emergency, Historical development, Decree Law, Presidential
Decree, European Convention on Human Rights.
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SUCA ISTIRAK VE ALTERNATIF MUSTEREK FAILLIK
COMPLICITY AND ALTERNATIVE JOINT COMPLICITY
Erkal Hilmi KART
0z
Gerek tek failli gerekse cok failli bir suga istirakin hangi fillerle gergeklestirilebilecegi,
kisinin hangi davranislar1 sonucu bir suga istirak edebilecegi, bir kisinin sugun kanunda
taniminda yazili eylemlerin tiimiinii gergeklestirmese bile hangi hallerde fail gibi sorumlu
tutulabilecegi, dolayisiyla her yoniiyle istirak konusu, ceza hukukunun temel prensipleri olan
“ceza sorumlulugunun sahsiligi” ile “su¢ ve cezada kanunilik ilkesi” karsisinda; degisik ceza

kanunlarinda benimsenen ve ortaya atilan degisik sug teorileri ile cezalandirma ilkeleri
acisindan bugiine kadar stiregelen tartigsmalara konu olmustur.

Modern ceza hukukunda insanlar sirf inanglarindan ve sadece iglerinde var olan fiiliyata
dokiilmeyen diislince veya niyetlerinden 6tiirli cezalandirilamazlar. Ancak insanin fitratinda
var olan Adalet bilinci ve bunu saglama iradesi, konusu su¢ olusturan ve gergeklesen bir sug
fiilline baglangigtan beri yaptig1 (bu diinyanin fiziki sartlarina goére) kusursuz planla katki
saglayarak sug isleyen diger miisterek failin neticenin her durumda gerceklesecegine olan
inancin1 tamamlayici igleviyle destek veren kotiiliigiinii cezalandirmak istemistir.

Italyan ceza normu ekoliinden yola cikilarak hazirlanan 765 sayili eski Ceza
Kanunumuzun, 2005 yilinda Alman sug teorisi ekoliinii benimseyerek hazirlanan 5237 sayili
Turk Ceza Kanunu ile yiiriirliikten kaldirilmasi sonucu, artik suga istirak bakimindan asli -
fer’i istirak ve maddi - manevi istirak ayrimlart ortadan kalkmistir. Bunun yerine en basta
faillik - seriklik ayrimyla birlikte failligin kendi i¢indeki goriiniimleri olan dogrudan -
dolayh - miisterek - yan yana faillik tiirleri ile serikligin kendi i¢indeki goériiniimleri olan
azmettirme ve yardim etme halleri ve bu hallere kanuni dayanak olusturan baglilik kurali
getirilmigtir. Tirk Ceza Kanunu’ndaki bu degisikligin doktrin ve yargi kararlarin1 da
etkilemesi kaginilmaz bir gercekliktir.

Makale konusu olarak ayrintilariyla incelemeye ve aciklamaya calistigimiz alternatif
miisterek faillik durumunda; azmettirmeden farkli olarak, faillerin kendi i¢inde sugu isleme
kararin1 zaten vermis olduklar1 aciktir. Ancak alternatif miisterck faillikte, suca alternatif
eylemi yapan kisinin eyleminin, yardim etme derecesinde kalmaktan ziyade, eylemin
gerceklesmesini garanti eden, hatta diger miisterek faillerin degil, bizzat kendisinin aslen icra
hareketini yapmasini muhakkak kilan bir eylem olmasi onu yardim etmeden ayirir. Hemen
belirtmek gerekir ki, alternatif miisterek faillik - yardim eden ayriminin, gozciiliiglin islenen
eyleme katkisinin derecesinin belirlenmesinde oldugu gibi, her somut olayin Ozelliklerine
gore cok iyi arastirilmasi ve degerlendirilmesi gerekmektedir.

Miisterek faillik ve bu konu bashigi altinda “alternatif miisterek faillik” kavrami, yeni
Turk Ceza Kanunu’ndaki faillik-seriklik ayrimi ile tiirleri konularina genel bir bakis agisiyla
birlikte incelenecek ve emsal kararlarla konunun 6zii yorumlanmaya calisilacaktir.
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Anahtar Kelimeler: Alternatif Miisterek Faillik, Faillik-Seriklik Ayrimi, Tirk Ceza
Kanununda Suca lstirak, Azmettirme, Yardim Etme, Baglihk Kural.

ABSTRACT

The issue of complicity in all aspects including which acts can be committed for
complicity in a single-offender or multi-offender crime, what actions of a person may constitute
complicity, in what cases one can be held accountable as the offender even if he has not
committed all the acts enumerated in the law, has long been a subject of discussion in various
criminal theories and principles of penalisation argued and adopted in various criminal laws, in
light of the core principles of criminal law namely “principle of individual criminal
responsibility” and “principle of legality for crime and penalty”.

Under the modern criminal law, people are not penalised merely for their beliefs, or
thoughts or intentions kept in their mind, not put into action. However, the notion of justice
and the will to make it happen as inherent in the nature of man have always wished to punish
the evil which assists the other accomplice through complementary function on the belief that
the outcome will occur in all cases by contributing through a perfect plan to an act of crime
since the very beginning (under the physical circumstances of this world).

Our former Criminal Code No. 765, which was enacted in the school of Italian criminal
norms, was replaced in 2005 by the Turkish Criminal Code No. 5237 adopting this time the
German school of criminal theory. The new Code does not distinguish between primary vs
secondary complicity or material vs moral complicity. Instead, it adopts the distinction of
offender and accomplice at first, then types of offender as direct, indirect, joint and adjacent;
the cases of being an accomplice in appearances of instigation and assistance; and principle of
association that forms the basis for such cases. Such a change in the Turkish Criminal Code
will inevitably affect the doctrine and court judgments as well.

As examined and explained in detail in this article, in the case of alternative joint
complicity, it is obvious that the offenders have already resolved in committing the crime as
opposed to the case of instigation. However, the act in the case of alternative joint complicity
is distinguished from assistance in that the act of the person who commits the act alternative
to the crime is more than a degree of assistance, it is an act that guarantees the occurrence of
the act, even makes almost absolute that the offender himself, not any other joint accomplice,
commit the act. It is however necessary to note that the distinction between alternative joint
complicity and assistance should be well investigated and assessed against the particularities
of the case at hand as in the case of determining the degree of contribution to the act by a
watchman.

Effort is made to examine, in a broader perspective and interpret the substance by
precedents, the notion of joint complicity and “alternative joint complicity” as a subheading,
and the distinction between offender and accomplices in the new Turkish Criminal Code.

Keywords: Alternative Joint Complicity, Distinction of Offender and Accomplice,
Complicity in Turkish Criminal Code, Instigation, Assistance, Principle of Association.
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SINAI MI"JLKiYET HAKLARINA
TECAVUZ TESKIiL EDEN SUCLAR

CRIMINAL ACTS ON INTELLECTUAL
PROPERTY RIGHTS

Onder BAYRAK

0z

Markaya karsi islenen suglar 6769 sayili Sinai Miilkiyet Kanunu’nun 30. maddesinde
diizenlenmistir. Birinci fikra marka hakkina tecaviizii, ikinci fikra markanin tescilli oldugunu
gosteren isaretlerin kaldirilmasini, iiglincii fikra ise markanin yetkisiz kisiler tarafindan
tasarruf edilmesini sug olarak diizenlemistir.

Marka hakkinda tecaviiz sugu digindaki suglarin uygulamada 6rnekleri azdir. En yaygin
su¢ marka hakkina tecaviizdiir.

Marka hakkina tecaviiz sugu ancak kasten ve gercek kisiler tarafindan islenebilir. Tiizel
kisilerin magdur sayilip sayilmayacaklari tartigmalidir. Markanin tescilli olmas1 zorunludur.
Sucun iki ana islenis bi¢cimi s6z konusudur. Birincisi tescilli markanin aynen kullanilmasi
(iktibas), ikincisi tescilli markanin ayirt edilemeyecek derecede benzerinin kullanilmasidir.
(iltibas)

Sinai Miilkiyet Kanunu’nun 7/2,b maddesinde belirtilen iligskilendirme ihtimali de dahil
karistirma ihtimali seklindeki iltibas markaya tecaviiz sugunun kapsami disindadir. Taninmais
markalar da tescil kapsami disindaki emtia ve hizmetler bakimindan marka hakkina tecaviiz
sucunu olusturmaz. Bu iki hal sartlar1 varsa haksiz rekabet sugunu olustururlar.

Sucun takibi sikayete baghdir. Kismen bagli ve kismen secimlik hareketli bir suctur.
Suca Tesebbiis, suca istirak, suclarin igtimar bakimindan Tiirk Ceza Kanunu’nun genel
hiikiimleri uygulanacaktir. Sugun yaptirimi hapis ve para cezasidir. Ayrica giivenlik tedbirleri
uygulanir.

Sucun kendine 6zgii bir ¢ok hukuka uygunluk nedenleri vardir. Kanun 6zel bir etkin
pismanlik diizenlemesi yapmistir. Su¢ konusu iirlinlerin hizlica imha edilmesi olanagi
getirilmistir. Ceza Muhakemesi Kanunu’nun 253-254. maddeleri uyarinca uzlasma
hiikiimleri uygulanir.

Anahtar Kelimeler: Marka hakkina tecaviiz, iktibas, iltibas, taninmis marka, hukuka
uygunluk nedenleri.

ABSTRACT
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Crimes committed against the mark are formed in Article 30 of the Individual Property
Law No. 6769. First paragraph infringes on the trademark right, second paragraph is remove
the markers that indicates that the mark is registered and third paragraph criminalizes that
disposing the mark by unauthorized persons.

There are few examples of trademark crimes outside the practice of infringe. The most
common crime is infringe against the brand.

The infringement of the trademark crime can only be committed deliberately and by real
persons. It is arguable that legal entities will be considered as victims or not. It is obligatory
that the trademark shall registered. There are two main forms of crime. The first is the same
use of the registered trademark (quotation) and the second is indiscernibly use of the
registered trademark. (ambiguity)

The possibility of confusion, including the possibility of attribution as specified in
Article 7/2,b of the Intellectual Property Law, is beyond the scope of the offense of
infringement. Well-known marks do not constitute an infringement of the trademark in
respect of commodities and services outside the scope of registration. If these two conditions
exist, they constitute a criminal offense of unfair competition.

Pursuance of crime is subject to claim. It is partially committed and partially elective act
crime. The general provisions of the Turkish Penal Code shall apply in respect of the criminal
attempt, complicity, joinder of offence. Security measures are also applied.

Crimes have many unique reasons for compliance with laws. The law has made a
special effective remorse regulation. It has been possible to destroy crime-related products
quickly. Thereunder Article 253 and 254 of the Code of Criminal Procedure, reconciliation
provisions shall apply.

Keywords: Infringe of trade mark, quotation, ambiguity, well-known mark, compliance
with laws reasons.



1975~

Cilt/Volume: 45 « Sayl/lssue: 3  Temmuz/July 2018

ISVICRE’DE HUKUMET SiSTEMI

GOVERNMENT SYSTEM IN SWITZERLAND

Ars. Gor. Enes KOKEN

0z

Calismamizda ilk boliimiinde genel olarak hiikiimet sistemleri acgiklanacaktir. Bu
aciklamalar ile birlikte kuvvetler ayriligi ve kuvvetler birligi modelleri {izerinde durularak,
bunlarin hiikiimet sistemleri {lizerinde ne gibi etkileri oldugu ifade edilecektir. Ayrica,
Cumhuriyet tarihinde uygulanan sistemlere kisaca deginilerek konu biitiinliigli saglanmaya
calisilacaktir.

Calismamuzin ikinci béliimiinde ise, genel olarak Isvigre’de uygulanan hiikiimet sistemi
aciklanacaktir. Bu hiikiimet sisteminin uygulanmasinin yasama, yliriitme ve yargi ile
baglantis1 irdelenerek konu biitlinliigii saglanmaya ¢alisilacaktir.

Anahtar Kelimeler: Meclis Hiikiimeti Sistemi, Anayasa, Devlet, Kuvvetler Ayriligi,
Kuvvetler Birligi.

ABSTRACT

In the first part of our work, government systems will be explained in general. With
these explanations, emphasis will be placed on the forces separation and forces unit models,
and how these will have impact on government systems. In addition, the system applied in the
Republican period will be briefly touched upon and the subject matter integrity will be tried to
be provided.

In the second part of our work, the government system in Switzerland will be explained
in general. The implementation of this system of government will be examined in relation to
legislative, executive and judicial issues and will be tried to ensure the integrity of the subject.

Keywords: Council Government System, Constitution, State, Separation of Powers,
Unity of Power.
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ALACAKLININ G(")NDERDj(‘;i__ HA(_;iZ IHBARNAMELERINE IiTIRAZ ETMEYEN
. UCUNCU KiSi HAKKINDA -
HANGI KOSULLARDA TASARRUFUN IPTALI DAVASI ACILABILIR?

IN WHICH TERMS, ACTION FOR RESCISSION OF DISPOSITION TAKE AN
ACTION ABOUT THIRD PARTY WHO DOERS NOT OBJECT THE LIEN
ANNOUNCEMENT?

Av. Talih UYAR

0z

«Borglunun {giincii  kisilerde bulunan -kiymetli evraka baglanmamig- hak ve
alacaklariin haczi» konusu [IK. mad. 89°da ayrintil1 bigcimde diizenlenmistir.

[IK. mad. 89’a gére, bor¢lunun iigiincii kisideki alacaklari, talep haklar1 yahut tasinir
mallari, icra memurunun haciz iradesini agiklamasi ile haczedilmis olur. Ayrica iiglincii kisiye
durumun bildirilmesi (ihbar1), haczin tamamlanmasinda rol oynamaz. Bu bildirim, yasanin
ongordigii bir «koruma (muhafaza) tedbirindir.

Bor¢lunun iigiincii kisideki -yukarida belirtilen tiirden- bir alacagi, talep hakki ya da
tasinir mali haczedilince, icra memuru alacaklinin istemi iizerine, 3. kisiye bir «haciz
ihbarnamesi» gonderir (Birinci haciz ihbarnamesi).

Kendisine birinci haciz ihbarnamesi teblig edilen iiglincii kisi, ya itiraz etmeyerek bunu
acike¢a kabul eder veya buna itiraz eder ya da itiraz etmeksizin itiraz siiresini gegirir.

Uciincii  kisi, birinci haciz ihbarnamesine itiraz etmezse: Uciincii kisi, haciz
thbarnamesinin kendisine tebliginden itibaren «yedi giin i¢inde» -bu ihbarnameyi gondermis
olan icra dairesine- itiraz etmezse, «mal yedinde, bor¢ zimmetinde» sayilir. Bunun iizerine,
¢tincii kisiye, ikinci bir ihbarname gonderilir. Bu ihbarnameye goére, uygulamada ikinci haciz
ihbarnamesi denilir.

Uciincii kisi ikinci haciz ihbarnamesine itiraz etmezse ne olur? Ugiincii kisi, gonderilen
ikinci haciz ihbarnamesine yedi giin iginde -haciz ihbarnamesini gdnderen icra dairesine-
itiraz etmezse, borcun zimmetinde sayilmasi kesinlesir.

Uciincii kisi, zimmetinde sayilmasi kesinlesen borcu icra dairesine 6demezse, kendisine
uctinct haciz ihbarnamesi gonderilir.

Kendisine ti¢ilincii haciz ihbarnamesi gonderilen (teblig edilen) -ve ihbarnamede istenen
borcu (mali) onbes giin i¢inde icra dairesine yatirmayan (teslim etmeyen)- ii¢lincii kisi onbes
giin i¢inde ya olumsuz tesbit davasi agmaz veya olumsuz tesbit davasi acar.
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Eger iiclincii kisi onbes giin icinde olumsuz tesbit davasi agmazsa; o zaman «borcun
zimmetinde, malin yedinde (elinde) sayilmis olmasi» kesinlesir.

- Alacakl tarafindan, takip bor¢lusunun kendisindeki alacagini takip dosyasina
yatirmasi i¢in gonderilen haciz ihbarnamelerine itiraz etmeyen {igiincii kisi, “hangi tarih
itibariyle” takip alacaklisina bor¢lanmis olur?

- Uciincii kisinin malvarligin1 kismen/tamamen baska kisilere devretmesi halinde,
alacakli bu islemlere karsi tasarrufun iptali davasi acabilir mi? Nasil?

Bu incelememizde; yukaridaki sorularin cevabi verilmistir.

Anahtar Kelimeler: Haciz ihbarnamesi, Tasarrufun iptali davasi, Haciz, Iflas karar,
Mal kagirma amaci, Isletmenin devri.

ABSTRACT

“Impoundment of Debitor’s claims in third parties -unconnected to the valuable paper”
Art. 89 Bankruptcy and Enforcement Law in detail.

In terms of Art. 89 Bankruptcy and Enforcement Law, debitor’s claims to the third
parties, right to claim or movables, are seized by the execution officer (sequestrator) with a
statement of the willingness to imprisonment. In addition, the third person's notice
(announcement) does not play a role in the completion of the impoundment. This notification
is a “protection measure” (conduct) predicted by law.

Since Debitor’s claim to the third parties -abovementioned- right to claim and
removables are seized by execution officer, upon the request of claims execution officer send
a «lien notification» to the third party. (first lien notification).

The third party who has been notified of the first lien notification shall either approve it
or object to it or pass the objection period without appeal.

If the third party does not object to the first lien notification: If the third party does not
object to the execution office in «seven days» from the lien notification deliver to him, shall
be deemed to «in possesion and debit». Then, a second notice is sent to the third party.
According to this notice, in practice it is referred to as a second lien notification.

If third party does not accept second lien notification? If the third party does not object
to the execution office in «seven days» from the second lien notification deliver to him, shall
be place the debit of debitor in certain.

If third person does not pay the certain dept to execution office, third lien notification
shall be address.

The third party who has third lien notification (notified)- does not pay the dept (goods),
not deposit to the execution office in fifteen days (non-delivery), have right to open a negative
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declaratory action.

If the third person does not file a negative declaratory action within fifteen days; then it
becomes certain that «in debit, in the possession of the goods (in his hand)».

- The third party who does not object the lien announcement, when the third party
consider as a debtor?

- If the third party assign his property partially or completely to another person, shall
debtee file a action for rescission of disposition?

In this review; the above questions have been answered.

Keywords: Lien of notification, Action for rescission of disposition, Impoundment,
Adjudication in bankruptcy, Conveyance of Property, Transfer of Commercial Enterprise.



	kapak
	2018 YD 3. Sayı E-Bülten için

