y _.-"__ [ %
_ il =

'i'\ J o
LW L e L0 |
| L

s L1
g Wl |
=, JHEE -
T ¥

Adaletin pusulasi
(Compass of justice)

= m ]

YARGITAY DERGISI

(JOURNAL OF THE COURT OF CASSATION)

Cilt'Volume: 45 + Sayi/lssue: 3 » Temmuz/July 2019

e—bulletin

g syda b yaysnlenan havemis bar desgidi
This pouimal is @ peadeyiewed pouinal peblished once aviy thras manihs

'I'I'l'.r'llll.l grow. b

1GN: 1300 - G300

Yy




LAY
3

1 1 )
L’iT,‘.

Cilt'Volume: 45 + Sayilssue: 3 + Temmuz/July 2019

Yargitay Baskanh@ Adina Sahibi
On Behalf of Presidency of the Court of Cassation, Publisher

Ismail Riistii Cirit
Yargitay Bagkani

Yayin Kurulu Baskani
Chairman of the Editorial Board

Bahri Demirel )
Yargitay 17. Hukuk Dairesi Uyesi

Yaym Kurulu Uyeleri
Editorial Board

Dr. Ihsan Bastiirk
Yargitay 19. Ceza Dairesi Uyesi
Hikmet Kamk
Yargitay 3. Hukuk Dairesi Uyesi
Haluk Kirca
Yargitay 1. Ceza Dairesi Uyesi

Ahmet Yener )
Yargitay 21. Hukuk Dairesi Uyesi

Editor
Editor
Firuze Bryik
Yargitay Tetkik Hakimi
Yayn isleri Miidiirii
Publishing Manager

Ersin Damar

Dergiye yapilan atiflarda “YD” kisaltmasi kullamlmalidir.
For citations please use the abbreviation: “YD”

Yonetim Yeri
Place of Management
Yargitay Yayin Isleri Miidiirliigii (Yargitay Ek-1 Binast) Vekaletler Cad. No: 3
06658-Bakanliklary ANKARA

Telefon/Phone: 0312 419 34 17 Faks/Fax: 031241941 11
E-posta/E-mail: dergi@yargitay.gov.tr

Web sitesi/Website: www.yargitaydergisi.gov.tr



: 7

Cilt'Volume: 45 + Sayilissue: 3 + Temmuz/July 2019

Abonelik
Subscription

Abone bedeli; Yayin Isleri Miidiirliigiimiiziin
T.C. Vakiflar Bankas1 Yargitay/Ankara Subesindeki
IBAN: TR65 0001 5001 5800 7305 3310 60 nolu banka hesabina
yatirilmalidir.

Abone olmak i¢in Abone Servisimizi (0 312 — 416 11 38) arayiniz.

Higbir yerde temsilcimiz yoktur. Odemeli olarak Dergi gonderilmez.

Bu dergide yayimlanan yazlarda ileri siiriilen goriisler yazarlarina aittir.
Articles published in this journal represent only the views of the contributors.

Copyright © 2019

Tiim haklar1 sakhdir. Bu yayimin hicbir béliimii, Yargitay Baskanh@i’nin yazilh
izni olmadan, fotokopi yoluyla veya elektronik, mekanik ve sair suretlerle
kismen veya tamamen ¢ogaltilamaz, dagitilamaz, kayda alinamaz.

All rights reserved. No part of this publication may be copied, reproduced, stored in
a retrieval system, or transmitted, in any form or by means, without the prior
expressed permission in writing of Presidency of the Court of Cassation.

Baski

Ankara Acik Ceza Infaz Kurumu
An-Ce Matbaasi
Tel: (0-312) 278 76 10
Faks: (0-312) 278 25 68



Cilt'Volume: 45 +« Sayulissue: 3 + Temmuz/July 2019

YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baslayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde {i¢ ayda bir olmak iizere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yaymlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yayinlanip ya-
yinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amact; hukuki konularda bilimsel ¢aligmalar yayim-
lamaktir.

4. Yazilarin; 6zgiin, baska bir yerde yayimlanmamis veya ya-
yimlanmak {izere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk ya-
zara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢alisma niteligini tastyamayacak ol¢iide ki-
sa ya da makale formatinin sinirlarint agacak sekilde uzun olmamalidir.

8. Derginin yaz dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanci dilde yazilara da yer verilir. Yazi, Tiirk¢e veya yabanci diller-
den herhangi birinde yazilmis olsa dahi 13 kelimeyi asmayan “baslik”,
150-350 kelime aras1 “0z (abstract)” ve 5-8 kelime aras1 “anahtar ke-
limelerin (keywords)” bulunmasi gerekir. Makalenin adi, “6z”ii, anah-
tar kelimeleri, keywords ve abstract bilgileri Tiirkge ve Ingilizce ola-
rak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin basina ek-
lenip, Tiirkce veya Ingilizce olarak yazarlari tarafindan makale ile
birlikte gonderilir.

9. Yazar, ad1 ve soyadini, unvanini, gérev yaptig1 kurumu, ileti-
sim adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numa-
rasini (ORCID) calismasinin basina ekleyecegi iist kapak sayfasi ile
birlikte bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kim-
lik numarasini (ORCID) yazmamasi/unutmast durumunda makalesi
yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iliskin
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bilgileri igeren kapak sayfasi bulunan, digerinde bulunmayan iki niis-
ha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 12 punto;
dipnotlarda tek satir aralig1 ile 10 punto kullanilarak Times New Ro-
man, normal stil karakterinde yazilmali, metin iki yana yaslanmali,
sayfanin tiim kenarlarinda 2,5 cm bosluk birakilmalidir. Baglik ve alt
basliklar disinda koyu (bold) yazi karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama isa-
retlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyad: ve
adinin sadece bas harfleri biiyiik olur. Verilen kaynak kitap ise kitabin
ad, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirast
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale ad1 ¢ift
tirnak icine alinir. Ancak makalenin yer aldig1 eserin basim yeri ve tarihi-
nin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise makale
yazarinin soyadi adi, makale ad1, dergi adi ve sayisi, hangi tarihte ve han-
gi siteden erisildigi bilgilerine sirasi ile yer verilir. Tiim gondermeler ya-
zarin soyadi yazilarak yapilir.

Kitap icin érnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale icin 6rnek: Demir, Mehmet: “Hakime Hukuki Sorum-
lulugu Nedeniyle Acilan Tazminat Davas1”, (AUEHFD, C.VII,
S. 2003/3-4, 5.805-861), 5.826.

Internetten alnan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlar;, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz,

11. Makale sonunda “kaynakca” bulunmalidir. Kaynak¢a; metin
icindeki ilk (tam) atiflar, “yazarin soyadi, adi” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agi-
lan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).
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12. Makalede “anlatim plani”’na veya “i¢indekiler”e yer verilmez.

13. Makalede yer alan kisaltmalara iligkin cetvel metnin sonun-
da yer almaldir.

14. Makale yayimlanmak {izere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklar1 ve bu haliyle “basila” verdikleri kabul edilir. Bilim-
sellik dlgiitlerine uyulmadig1 ve olaganin {izerinde yazim yanlislarinin
tespit edildigi yazilar, Yayin Kurulu tarafindan geri cevrilir. Makale,
Yargitay Dergisi yayin ilkelerine uygun degilse reddedilir. Reddedilen
yazilar yazarma iade edilmez. Yaym Kurulunun izni olmadik¢a ha-
kemlik siirecine baglandiktan sonra makale geri ¢ekilemez, bagka yer-
de yayinlanamaz.

16. “Kor hakemlik” sistemi uyarinca, kapak sayfasi olmayan
makale niishas1 hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi hakem-
ler tarafindan uygun bulunmadigi takdirde durum yazara bildirilir.
Hakem raporlar1 esashi diizeltme igeriyorsa; rapor, hakem ad1 belirtil-
meksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler ger-
cevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosu-
luyla makale yayimlanir. Hakemlerin raporlarinin olumsuz olmasi
durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayili
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarmca Ode-
necek Telif ve Islenme Ucretleri Hakkinda Yénetmelik” gercevesinde
telif ve hakem {icreti 6denir. Yazilar yayimlanmak iizere kabul edildi-
gi takdirde, elektronik ortamda tam metin olarak yayimlamak da dahil
olmak iizere tiim yayin haklar1 Yargitay Dergisi'ne aittir. Yazarlar telif
haklarin1 Yargitay Dergisi’'ne devretmis sayilir. Elektronik yayim i¢in
ayrica telif ticreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.
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19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mev-
zuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir
yazilar hakeme gonderilmeyip, Yayin Kurulu karar ile yayimlanir.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, ha-
kem raporlar1 arasinda celiski olmasi halinde editdriin goriisii dogrul-
tusunda veya iiclincili bir hakem raporu alindiktan sonra Yayin Kuru-
lu'nun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numara-
st verilir.

22. Dergiye yaymlanmak iizere makale gonderen yazar yukari-
daki yayin ilkelerini kabul etmis say1lir.
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JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the
other with no author information. The manuscript shall be typed in
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normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime
Hukuki Sorumlulugu Nedeniyle Acgilan Tazminat Davasi”,
(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlar1, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz,

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.

Demir, Mehmet: “Hékime Hukuki Sorumlulugu Nedeniyle Acilan
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Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and ‘“narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
is”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author.
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be
owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
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transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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BOSANMA NEDENIYLE yELAYETi ANNEYE VERILEN
COCUGUN SOYADI

LAST NAME OF THE CHILD GIVEN TO THE MOTHER OF
PARENTAL RESPONSIBILITY DUE TO DIVORCE

Dr. Ali DEMIRBAS*

oz
Evlilik i¢inde dogan ¢ocuk yasa geregi ailenin yani babanin soya-
din1 alir. Evlilik disinda dogan cocuk ise, kural olarak annenin soyadini

tasir. Ancak, tanima veya babaliga hiikiim karari ile soybagi kurulan
evlilik dist cocuk, babanin soyadini alir.

Evlilik iligkisi bosanma veya iptal ile sona ermis ise ¢ocuk, vela-
yet hakkina sahip olan annenin soyadini alabilecek midir? Son zamana
dek Yargitay bu soruya olumsuz cevap vermistir. Anayasa Mahkemesi
ise bireysel basvuru iizerine verdigi kararlarda aile hayatina miidahale
edildigi gerekgesi ile soruya olumlu cevap vermektedir. Anayasa Mah-
kemesinin kararlarini takiben Yargitay da goriis degistirmis, bu yondeki
taleplere olumlu cevap verilmesi gerektigi sonucuna ulagmistir.

Calismada, bosanma halinde ¢ocugun, velayet hakkina sahip olan
annenin soyadini alabilmesi ele alinmistir. Calismanin giris boliimiinde
genel olarak adin kazanilmasi ele alinmis, ele alinan konunun gercevesi
cizilmistir. Calismanin takip eden boliimlerinde sirasiyla Yargitay’in
konuya yaklagimi ve bireysel bagvuru iizerine Anayasa Mahkemesi
tarafindan verilen kararlar incelenmis, yargi kararlarinin degerlendirme-
si yapilmis, ¢ozliim arayislarini takiben sonu¢ boliimii ile birlikte ¢alig-
ma tamamlanmustir.

Makalenin Gelig Tarihi : 24/01/2019
Makalenin Kabul Tarihi : 04/07/2019

*  Ibn Haldun Universitesi Hukuk Fakiiltesi Ogretim Uyesi,
e-mail: ali.demirbas@ihu.edu.tr

ORCID: https://orcid.org/0000-0001-8143-8036
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Anahtar Kelimeler: Soyadi, Annenin Soyadi, Cocugun Soyadi,
Bosanma, Cocuk ve Soyadi

ABSTRACT

The child born in marriage takes the surname of the family, the
father's surname. As a rule, the child born out of marriage carries the
last name of the mother. However, a child born out of marriage who has
been recognized as a parent by recognition or a decision of fatherhood
receives the surname of the father.

If the marriage ends with a divorce or cancellation decision, will
the child be able to carry the last name of the mother who has the right
of parental responsibility? Until recently, the Supreme Court of Appeals
has responded negatively to this question. The Constitutional Court
responds positively to the question with the reason that it intervened in
the family life in the events coming in front of it through individual
application. Following the judgements of the Constitutional Court, the
Supreme Court of Appeals changed their views and reached the
outcome of a positive response to these requests.

In the study, it was discussed that the child could get the last
name of the mother who has the right of parental responsibility in case
of divorce. In the introduction part of the work, the acquisition of the
name in general is handled, and the frame of the subject discussed in the
study is drawn. In the following sections of the work, the approach of
the Supreme Court of Appeals to the subject and the decisions of the
Constitutional Court on the individual application were examined, the
judicial decisions were evaluated and the study was completed together
with the conclusion section following the search for solutions.

Keywords: Surname, Surname of the Mother, Surname of the
Child, Divorce, Child and Surname
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TCK 19. MADDENIN UYGULANMASINDA YABANCI CEZA
KANUNUNUN TESPIiT EDILMESI!

DETERMINATION OF FOREIGN PENAL LAW
FOR THE APPLICATION OF ARTICLE 19 OF THE TURKISH
PENAL CODE

Dr. Harun MERT?

oz

5237 sayili Tirk Ceza Kanunu’nun “Yabanci kanunun goz
onlinde bulundurulmasi” baslikli 19. maddesinde, Tiirkiye nin ege-
menlik alani diginda islenen suglar dolayisiyla Tiirkiye'de yargilama
yapilirken, Tiirk kanununa gore verilecek olan cezanin, sugun islendi-
gi iilke kanununda 6ngdriilen cezanin iist sinirindan fazla olamayacagi
diizenlenmistir. S6z konusu hiikmiin uygulanmasmin gerekli oldugu
hallerde, yabanci iilke ceza kanununun tespit edilmesi i¢in mahkeme-
lerce bagvurabilecek temel iki yol bulunmaktadir: Uluslararas: adli
yardimlagma ve bilirkisiye miiracaat edilmesi.

Bu caligmada, yabanci ceza kanunlarmin tespit edilmesinde
uluslararas1 adli yardimlasma yolunun temel dayanaklari olan Cezai
Konularda Uluslararasi Adli Is Birligi Kanunu ve Yabanci Hukuk
Hakkinda Bilgi Edinilmesine Dair Avrupa S6zlesmesine Ek Protokol
ile yabanci devletlerle akdedilen ikili adli isbirligi andlagmalarinin
konuya iligkin hiikiimleri incelenmistir. Bunun yani sira Ceza Muha-
kemesi Kanunu ile Bilirkisilik Kanunu c¢ercevesinde, bilirkisiye
miiracaat edilmesi hélinde dikkate alinacak usul ve esaslar iizerinde
durulmustur. Calismada konuyla ilgili yarg: kararlarindan ve doktrin-
de ortaya konulan diisiincelerden de yararlanilmis, ayrica yabanci hu

Makalenin Gelig Tarihi : 18/02/2019
Makalenin Kabul Tarihi : 04/07/2019

! Bu ¢alisma, yazarin Subat 2015 tarihinde Selguk Universitesi Sosyal Bilimler

Enstitiisii tarafindan kabul edilen Doktora Tezinin ikinci boliimiinden tiiretilmistir.
Yargitay 10. Ceza Dairesi Uyesi, e-mail: harun.mert@adalet.gov.tr

ORCID: https://orcid.org/0000-0002-4136-9336



Cilt'Volume: 45 +« Sayulissue: 3 + Temmuz/July 2019

kukun tespitine iliskin uygulamanin daha etkin hale getirilmesine yo-
nelik goriis ve Onerilerde bulunulmustur.

Anahtar Kelimeler: Yabanci ceza kanunu, yurt disinda islenen
su¢, adli yardimlagma, bilirkisi, milletlerarasi andlagma.

ABSTRACT

In article 19 of the Turkish Penal Code (Law number 5237) titled
“Consideration of foreign penal law”, it is regulated that during the
adjudications in Turkey for offences committed outside the sovereign
territory of Turkey, the penalty to be imposed under Turkish law shall
not exceed the maximum limit of the penalty stipulated in the law of
country where the offence was committed. When needed to implement
this provision, there are two main ways for the courts to apply in order
to determine the penal law of the foreign country: International mutual
legal assistance and application to expert witnesses.

In this study, relevant provisions of the Law on International
Legal Cooperation in Criminal Matters, Additional Protocol to the
European Convention on Information on Foreign Law and bilateral
treaties signed with foreign states, which are the fundamental grounds
of the international mutual legal assistance procedure, are examined.
Besides, within the scope of the Criminal Procedure Code and Expert
Witnesses Law, it is dwelled on the rules and procedures to be
considered when applied to expert witnesses. During the study, it has
also been benefited from the court decisions and the opinions put
forward in the doctrine relating to the matter; moreover views and
suggestions are expressed aimed at making the implementation of the
determination of foreign law more effective.

Keywords: Foreign penal law, extraterritorial offence, mutual
legal assistance, expert witness, international treaty.
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KAMBIYO SENETLERINE OZGU TAKIP YOLU iLE REHNIN
PARAYA CEVRILMESI YOLUYLA TAKIP ARASINDA
DERDESTLIK SORUNU

THE PLEA OF PENDENCY RELEVANT TO THE
CONCURRENT PROCEDURES OF FORECLOSURE OF
PLEDGED PROPERTY AND THE EXECUTION OF
COMMERCIAL PAPERS AND BILLS

Ars. Gor. N. Seyma AKYEL KASIRGA*

oz

Derdestlik itirazi, Hukuk Muhakemeleri Kanunu’nda olumsuz
bir dava sart1 olarak diizenlenmis, Icra ve iflas Kanunu’nda ise diizen-
leme altina alinmamistir. Kanimizca, bu hususta yapilacak degerlen-
dirme, icra takip yollarinin dogasina uygun diistiigii 6l¢iide, dava yo-
lunda derdestlik itirazina kiyasen yapilmalidir. Caligmamizda, once-
likle derdestlik kavrami izah edilmeye calisilacak, yargilama huku-
kunda derdestlik itirazi ile giidiilen amaglarin takip hukuku bakimin-
dan da gecerli olup olmadig1 ortaya konacak ve nihayet rehnin paraya
cevrilmesi yoluyla takip ile kambiyo senetlerine 6zgii takip yollar1
arasinda derdestlik itirazinin ileri siiriiliip siiriilemeyecegi meselesi
incelenecek, s6z konusu takip yollar1 bakimindan derdestlik itirazinin
unsurlar1 kiyaslanacaktir.

Icra ve Iflas Kanunu’nun 45. maddesinde diizenlenen, dnce rehne
basvuru kurali geregi, rehinle teminat altina alinmis alacaga iligkin ola-
rak, ancak rehnin paraya ¢evrilmesi yoluna bagvurulduktan sonra, alaca-
gin rehinle kargilanamayan kismi i¢in diger takip yollarmna bagvurulabilir,
bununla birlikte, kanunun 167. maddesi saklidir. 167. madde, ayn alaca-
ga iligkin olarak kambiyo senedi diizenlenmisse, dnce rehne bagvuru ku
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ralina riayet etme zorunlulugu bulunmadigini hiikiim altina almistir. Yar-
gitay’in s6z konusu takip yollart arasinda derdestlik itirazina iligkin farklt
yondeki kararlar1 incelenerek konu aydinlatilmaya ¢aligilacaktir.

Anahtar Kelimeler: Derdestlik, Derdestlik Itirazi, Icra Takibi,
Dava, Rehnin Paraya Cevrilmesi Yoluyla Takip, Kambiyo Senetlerine
Ozgii Takip.

ABSTRACT

The plea of another action pending is regarded as a cause of
action in the frame of Turkish Civil Procedure Code. However, such a
plea about enforcement proceeding is not regarded as a cause of
enforcement in the frame of Turkish Enforcement and Bankruptcy
Code. It could be argued that the plea of another enforcement pending
should be interpreted in the frame of the plea of another action pending.
In this study, firstly, the notion of pending will be analyzed, secondly,
the aspects of the plea of pending will be analyzed in the frame of
litigation so as to determine whether the same reasoning applies to
enforcement procedure and finally it will be analyzed whether the plea
could be argued between the procedure of foreclosure of pledged
property and the execution of commercial papers and bills.

According to Turkish Enforcement and Bankruptcy Code, the
debtee should seek for the procedure of foreclosure of pledged property
firstly rather than the other enforcement procedures. However, if he has
commercial papers and bills due to the same obligatio, he is not obliged
to seek for the procedure of foreclosure of pledged property firstly.
Turkish Court of Cassation have embraced different aspects about the
plea of pendency between the procedures of foreclosure of pledged
property and the execution of commercial papers and bills. The
different decisions of the court will be analyzed so as to make a
comprehensive analysis.

Keywords: Pendency, The plea of pendency, Execution for debt,
Litigation, Foreclosure of pledged property, Execution of commercial
papers and bills.
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HUKUK SISTEMIMIZDE iINANCLI iSLEME ILiSKIN BOS-
LUGUN BIiLIMSEL GORUSLER VE YARGI KARARLARI iLE
DOLDURULMASI

FILLING THE GAP REGARDING TO FIDUCIA IN OUR
JUDICIAL SYSTEM WITH SCIENTIFIC OPINIONS AND
JUDICIAL DECISIONS

Siileyman SAPANOGLU*

OZ

Giiniimiizde, toplumlarin gelismislik diizeyleri, ekonomik, teknik
ve benzer alanlardaki hamleler ve bunlarin yarattig1 gereksinmelerin do-
gurdugu sorunlar, modern ve gelisen hukuk sistemlerini yeni hukuki kav-
ramlar1 ve ¢ozlim yollarini arayisa sevk etmistir. Tiim gayretlere, yapilan
diizenlemelere karsin, baz1 kavramlara hi¢ yer verilmemis veya diizenle-
meler eksik kalmistir. Yapilan iyilestirmeler, uygulamada goriilen hukuki
sorunlar1 ve uyusmazliklarin ¢éziim yollarimi karsilamamaktadir. Yiiriir-
likkteki hukuk sistemimizde yasa koyucu tarafindan diizenlenmeyen, dii-
zenlenmesi hi¢ diisiiniilmeyen kavramlardan biri de ¢alismamizin konusu
olan inangli iglemdir. Bu kavram, eski hukukumuzdan gelmektedir. Tiirk
Medeni Kanununun yiiriirliik tarihinden 6nce ve sonra inanglt iglemi dii-
zenleyen veya yasaklayan bir hiikiim bulunmamaktadir. Bunun sonucu
olarak da inangh igleme iligkin bosluk bulunmaktadir. Hakim Oniine ge-
len uyusmazlhigi ¢6zmek durumundadir. Yasal bosluk nedeniyle karar
vermekten kagimamaz. Bdyle bir uyusmazligi ¢6zmek durumunda olan
hakim, Tiirk Medeni Kanununun “Hukukun uygulanmasi ve kaynaklar1”
bagslikl1 birinci maddesi uyarinca, kural koymak suretiyle karar verecek-
tir. Hakim, karar1 verirken bilimsel goriislerden ve yargi kararlarindan
yararlanacaktir. Konumuz ger¢evesinde ¢oziime kavusturulan uyusmaz-
liklara iligkin ilke niteligi tasiyan simirlt sayida Yargitay kararlarina yer
verilmistir. Ancak, saglikli ve ayrintili ¢6ziim yolu, yasa koyucunun yer
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lesik uygulamay1 g6z oniinde tutarak konuyu yasalastirmasidir.

Bu ¢alismamizin amaci, inangl islemlerle ilgili uyusmazliklart
¢ozmek durumunda olan hakimlerin bilimsel goriisler ve yargy/Yargitay
kararlarindan yararlanarak hiikiim vermesine yardimei olmaktir.

Anahtar Kelimeler: inangli islem, bilimsel gériisler, yargi ka-
rarlari, sozlesme serbestisi, bor¢landirict ve kazandirici islemler.

ABSTRACT

Today, the development level of societies, initiatives within such
fields as economy, technic etc., and the problems arising from the
necessities have compelled modern and developing law systems to find
new concepts of law and ways of solution. Despite all efforts and
arrangements, some concepts have not been included and arrangements
have remained missing. The amendmends that have been made cannot
resolve the legal problems and disputes in practice. In our current legal
system one of the concepts which is not regulated and which has not ever
considered to be regulated by the law-maker is fiducia which is the subject
matter of our study. This concept comes from our early law. The Turkish
Civil Code does not have any provision which regulates or prohibits
fiducia before of after its date of entry into force. As a consequence, there
is a gap regarding fiducia. Judges should resolve the disputes before them.
They cannot abstain from rendering decisions because of a legal gap. The
judge who is supposed to resolve such a dispute shall decide the means of
establishing rules in accordance with the Article 1 entitled
“Implementation and resources of law” of the Turkish Civil Code. While
judges are rendering decisions, they shall make use of scientific opinions
and judicial decisions. Within the framework of our subject matter, there is
a limited number of decisions which have the qualification of principle
regarding the resolved disputes rendered by the Court of Cassation.
However, the ideal and detailed solution is enactment of the issue and the
law-maker considering the established practice.

The objective of our study is to assist the judges who are supposed
to resolve the disputes regarding fiducia in rendering judgements by
using scientific opinions and the decisions of the judiciary/ the Court of
Cassation.

Keywords: fiducia, scientific opinions and judicial decisions,
freedom of contract, promissory and acquisitive transactions.
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INTERNET BANKACILIGI SISTEMINDE BANKALARIN VE
MUSTERILERIN HUKUKI SORUMLULUKLARI

CIVIL LIABILITY OF BANKS AND CUSTOMERS IN THE
ONLINE BANKING SYSTEM

Ufuk UNLU*

O0Z

Son yillarda kullanic1 sayisi siirekli artan internet bankacilig1 sis-
temi, zaman ve yer durumuna bakilmaksizin, bankacilik islemlerinin
subeye gitmeden bilgisayar veya internet baglantisi olan diger akill ci-
hazlar ile gergeklestirilmesine dayali bir uygulamadir. Internet bankaci-
l1ig1, bankalarin teknolojik gelismelerden ve internet ortamindan nasil
faydalandigin gosteren en iyi drneklerden birisi olarak kabul edilmekte-
dir. Glinlimiizde sube ortaminda yapilan neredeyse her islem artik inter-
net bankacilig1 islemleriyle yerine getirilebilmektedir. S6z konusu sis-
temde yasanabilecek sorun ve tehditler bankalar ve miisteriler arasinda
ihtilaflara neden olmaktadir. Bu kapsamda internet bankaciliginda ban-
kalara ve miisterilere yiiklenen hukuki sorumluluklar bulunmaktadir.

Anahtar Kelimeler: Internet, internet Bankacilig1, Banka, Miis-
teri, Hukuki Sorumluluk.

ABSTRACT

Online banking system, which has been increasing in number of
users in recent years, is an application based on the realization of
banking transactions with other smart devices with computers or
internet connections, regardless of time and location. Online banking
is considered to be one of the best examples of how banks benefit
from technological advances and the internet environment. Today
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almost every transaction made in the branch environment can now be
carried out through internet banking transactions. The problems and
threats that can be experienced in this system cause conflicts between
banks and customers. In this context, there are legal responsibilities
imposed on banks and customers in online banking.

Keywords: Internet, Online Banking, Bank, Customer, Civil
Liability.
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ALACAGIN DEVRINDE BORCLUNUN DURUMU
DEBTOR’S SITUATION IN RECEIVABLE TRANSFER

Serdar CELIKEL*

oz

Alacaklinin, borglunun rizast ve onayr olmaksizin alacagini
ticiincii bir kisiye devretmesi miimkiin olup, alacagin devri, alacagi
devreden alacakli ile devralan kisi arasinda yapilacak yazili bir soz-
lesme ile meydana gelir. Alacagin devri borg iliskilerinde taraf degi-
sikligi kapsaminda yer almaktadir. Bu devirle bor¢lu aynm1 kalmakla
birlikte, alacak hakki iizerinde hak sahibi olan kisi (alacakli) degis-
mektedir. Alacagin devri, bor¢lunun durumunu agirlastiramayacagin-
dan, alacak, devredenin malvarliginda ne halde ise devralanin malvar-
ligina da o hali ile geger. Bu nedenle, borglu, alacagi devredene karsi
sahip oldugu alacakla ilgili savunmalarini alacagi devralana kars1 da
ileri siirebilir. Konuyu incelerken, oncelikle alacagin devri kavrami
tizerinde durarak, hangi alacaklarin devredilebilecegini irdeledik, son-
rasinda alacagin devrinin bor¢lu bakimindan hiikiimlerinin neler oldu-
gu lizerinde durmaya ¢alistik.

Anahtar Kelimeler: Alacagin devri, devredilebilecek alacaklar,
devrin kosullari, bor¢lunun durumu, devrin sonuglari.

ABSTRACT

It is possible for the creditor to transfer the receivable to a third
party without the consent and approval of the debtor, and the transfer of
the receivable will be made by a written agreement between the
transferor and the transferee. The transfer of the receivable takes place
within the scope of the change in the debt relations. Although the debtor
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is the same in this period, the person (the creditor) that has the right on
the receivable is changing. Since the transfer of the receivables cannot
aggravate the situation of the debtor, the receivable will be transferred
to the assets of the transferee in the same way as the owner of the
inheritance. Therefore, the debtor may also assert against the transferee
who will receive his defenses against the receivables to which he/she
will own. While examining the subject, we first focused on the concept
of the transfer of the receivable and examined which receivables could
be transferred, and then tried to emphasize the terms of the transfer of
the receivable in terms of the borrower.

Keywords: transfer of receivable, receivables of transferable,
terms of transfer, the status of the debtor, results of the transfer.



