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TUKETICININ KORUNMASINA ILISKIN MODELLER, TKHK’UN AMACI VE
AVRUPA BIiRLiGi TUKETiCi YONERGELERININ KAPSAMI

(6502 SAYILI TKHK’UN YORUMU VE TKHK’DA DUZENLEME BULUNMAYAN
KONULARDA TUKETICI ISLEMLERINDEN KAYNAKLANAN
UYUSMAZLIKLARDA GOREVLI MAHKEME-I)

CONSUMER PROTECTION MODELS, AIM OF THE LAW ON THE PROTECTION
OF THE CONSUMER (LPC) AND SCOPE OF THE EUROPEAN UNION CONSUMER
DIRECTIVES

(INTERPRETATION OF THE LAW ON THE PROTECTION OF THE CONSUMER
NO. 6502 AND COMPETENT COURT-I1 REGARDING DISPUTES ARISING FROM
CONSUMER TRANSACTIONS ON THE ISSUES THAT THERE IS NO
ARRANGEMENTS IN CONSUMER PROTECTION LAW)

Prof. Dr. Cigdem KIRCA**
oz

Sozlesme 6zgiiliigi ilkesi, tiim 6zel hukuk sisteminin temelini olusturan vazgegilmez bir
ilkedir. Tiiketicinin korunmasinin sebeplerini agiklayan cesitli model ve teoriler
bulunmaktadir. Bunlardan tiiketicinin tabiat1 geregi zayif oldugu i¢in korunduguna iligkin
sosyal model, toplumda her gergek kisinin tiiketici oldugu, dolayisiyla herkesin zayif oldugu
bir toplum diizeninden hareket edilemeyecegi gerekcesiyle reddedilmektedir. Tiiketicinin
korunmasinin sebebi, belli s6zlesme kurma durumlarinda piyasa aksakligi sebebiyle yeterince
bilgi sahibi olmadig1 i¢in sozlesme Ozgiirliigiinii kullanamamasidir. Tiiketici hukukunun
s0zlesmeye miidahale etmesi, sdzlesme 6zgiirliigliniin fiilen kullanilamadig1 6nceden yapilan
ampirik arastirmalarla tespit edilen durumlarda kabul edilmektedir. S6zlesme 6zgiirliigiine
miidahale sadece maddi sozlesme 6zglirliigiinii gerceklestirmek i¢in yapilirsa ancak o zaman
Anayasaya uygun olur. Duruma gore koruma modeli veya bilgilendirme modeli olarak
nitelendirilen bu teori hakim teoridir. S6zlesmenin kurulmasi sirasinda gerekli is yeterligi
veya bilgiye sahip olan kisilerinin korunmasini reddeden duruma goére koruma modeli,
birlestirici model ile tamamlanmaktadir. Birlestirici model, s6zlesmeye miidahalenin
gerceklesmesi icin miidahaleyi hakli kilan durumlarin belirlenmesi ile birlikte, her olayda
miisterinin is yeterliliginin veya bilgisinin arastirilmamasi i¢in tiikketici ve onun karsisinda
satici/saglayic1 tanimlarmin yapilmasin1 ve bdylece belli adresler olusturulmasini kabul
etmektedir. 4077 sayil1 23.2.1995 tarihli TKHK, tiiketicinin korunmasi yaninda, Tiirkiye’nin
Avrupa Birligine girmesi i¢in mevzuatini uyumlastirmak amaciyla kabul edilmistir. 28.4.2014
tarthinde ylriirlige giren 6502 sayili TKHK, Avrupa Birligi mevzuatina tam uyumun

saglanmas1 amaciyla yeniden kaleme alinmis ve yeni bir kanun olarak kabul edilmistir.

Avrupa Birligi ortak pazarda mallarin ve hizmetlerin serbestce dolasmasini saglamak
temel amactyla kurulmus bir Birliktir. Bu amaci gerceklestirmek ve serbest rekabeti saglamak
icin yaptig1 bir dizi diizenlemelerin yaninda tiiketicilerin korunmasini da amaglamaktadir.

+xTOBB Ekonomi ve Teknoloji Universitesi Hukuk Fakiiltesi, Medeni Hukuk Anabilim Dali. e_mail. Ckirca @etu edU tr
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Tiiketicilerin korunmasi1 konusunda Avrupa Birliginin ¢ikardigi yonergelerin bir kismi {iye
iilkelerin mevzuatlarinda tam uyumu gergeklestirme amacini tagimakta, bir kismi1 ise minimum
uyum ile yetinmektedir. Minimum uyum, Yonergenin belirledigi seviyenin {lizerinde tiiketici
lehine diizenleme yapilabilmesini ifade etmektedir. Ancak bu durum, Birligin ortak pazara iliskin
temel ilkelerini ihlal edecek Ol¢lide olamaz. Avrupa Birligi yonergelerinde tiiketici, isletmeci
veya satici-saglayici tanimlari ayri ayr1 yapilmakta, yonergelerin kapsamina hangi sézlesmelerin
hangi konularda girdigi acikca ifade edilmekte, hangilerinin girmedigi belirtilmektedir. Bu
sistemde tiim tiiketici islemelerinde tiiketicinin korunmasi gerektigine iligkin bir ilke
bulunmamaktadir.

Anahtar Kelimeler: Tiiketicinin korunmasi modelleri, TKHK un amaci, AB Tiiketici
Y 6nergelerinin kapsami.

ABSTRACT

The principle of freedom of contract is the keystone of the private law which cannot be
waived. There are various modalities and theories that explains the reasons of protection of
consumers. One of such theories which is called “the social model” indicates that the
consumer has to be protected due to its weak nature. This model is not accepted by the
prevailing scholars. The opinion that the consumer is the weak part of the contract just
because of its nature is not acceptable because this leads to the result that everyone in society
is weak since every real person in the society is a consumer. The reason of protection of
consumers is based on the idea that the consumers are not able to avail themselves of freedom
of contract because of having insufficient information regarding some specific contracts due
to the market distortions. This result relies on empirical data derive from research of social
fact-events. In such cases that the consumers are not actually able to avail themselves of
freedom of contract, intervention of consumer law to the contract is accepted. The
intervention to freedom of contract complies with the Constitution as long as it realizes the
concrete substantial freedom of contract. The model described as “protection according to
circumstances” or “information model” is the prevailing view for today. This model rejects
the protection of person who has the sufficient information or competence during the
formation of a contract. This model is complemented with “connective model” which
provides constitution of specific addresses for defining the concepts of “consumer” and the
other part of the contract “seller/supplier” with intent to determine the situations that justify
the intervention to the contract and by this way it will not be required to investigate the
information and competency of customers each time. Act on the Protection of the Consumer
no. 4077 was enacted in 1995 with the intent of harmonization to the European Union
legislation. Subsequently some alterations were made and finally new Act on the Protection of
the Consumer no. 6502 was enacted in 2014 with the intent of protection of consumers via
overcoming the market distortions and in addition to this, it carries the purpose of complete
harmonization to the European Union legislation.

European Union has been established with the intention of realization of the free
movement of goods and services in the common market. In addition to regulations regarding
the realization of such intent and providing free competition, it also intends to protect the
consumers. In respect of protection of consumers, some of the directives enacted by European
Union has the aim of complete harmonization in member states’ legislation and some of the
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directives are contented with minimum harmonization. Minimum harmonization means that a
member state can make regulations for the benefit of customers more than the determined level

in a directive of the European Union. However, this right cannot be used against the basic

principles of the Union related to common market. In every directive of the European Union, the
definitions of “consumer”, “seller/supplier” or “trader” are regulated separately and

independently. Besides, it is regulated that which contracts are included in the scope of the

directive and which are not. In this system, there is not any principle that protects the consumer

in every consumer transaction.

Keywords: Modalities of protection of consumers, the purpose of Act on the Protection
of the Consumer, the scope of European Union directives.

6502 SAYILI TKHK’DAKI DUZENLEMELERIN YORUMLANMASI VE
GOREVLI MAHKEME (6502 SAYILI TKHK’UN YORUMU VE TKHK’DA
DUZENLEME BULUNMAYAN KONULARDA TUKETICi ISLEMLERINDEN
KAYNAKLANAN UYUSMAZLIKLARDA GOREVLI MAHKEME-II)
INTERPRETATION OF THE LAW ON THE PROTECTION OF
THE CONSUMER NO. 6502 AND COMPETENT COURT
(INTERPRETATION OF THE LAW ON THE PROTECTION OF THE CONSUMER
NO. 6502 AND COMPETENT COURT-II REGARDING DISPUTES ARISING FROM
CONSUMER TRANSACTIONS ON THE ISSUES THAT THERE IS NO
ARRANGEMENTS IN CONSUMER PROTECTION LAW)

Prof. Dr. Cigdem KIRCA**

O0Z

TKHK, sozlesmeler hukuku alaninda tiiketicilerin korunmasi i¢in sadece belli bazi
sozlesme tipleri veya sadece belli konularda diizenlemeler igeren normlarin sistematik
olmayan bir sekilde bir araya getirilmesi ile olusmus bir kanundur. Bu kanunun sistematik
olmayan normlarinin tamamini kapsayacak sekilde yapilan genel tanimlarinin, satis hari¢ tim
sozlesmeleri kapsayan hizmet ayibi gibi genel maddelerinin her seferinde amag sorgulanarak
uygulanmas1 gerekir. Kanunlarin yorumu sadece soze goére yapilamaz. Anayasaya uygun,
amagsal, sistematik, tarihi yorum unsurlari ile denetlenmeden séze bagl yorumla yetinilemez.

+xTOBB Ekonomi ve Teknoloji Universitesi Hukuk Fakiiltesi, Medeni Hukuk Anabilim Dali. e_mail. Ckirca @etu edU tr
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Tiim yorum unsurlariyla birlikte denetlendiginde kanunun soziinlin amacini astii tespit
edildiginde amaca uygun siirlama yapilmalidir. Genis yorumlar, Tirk 6zel hukuk ve yargi
sistemini diisliniilmemis ve amaglanmamis oldugu halde 6nemli Olgiide degistirilmesine
sebebiyet verecek niteliktedir. Diisiiniilmemis, tasarlanmamis ve bu sebeple diizenlenmemis
oldugu halde, genis yorumlarla tiim hukuki islemlerden dogan 6zel hukuk uyusmazliklarinin
tamamini, sistematik olmayan bir Kanun’un uygulama alanina dahil edip, tiiketici
mahkemelerini gorevli kilmak, mahkemelerin is yiikiinii olaganiistii derecede arttiracagi i¢in
tilkketicilerin korunmasini saglamayacagi gibi, meydana gelebilecek olasi farkli yorumlar
sebebiyle hukuki gilivenirligi 6nemli Ol¢iide ihlal etme tehlikesi tasimaktadir. TKHK’da
hukuki olgu ve sonu¢ unsurlariyla diizenlenmeyen konularda tiiketici mahkemeleri gorevli
olmamalidir.

Anahtar Kelimeler: Kanunlarin Yorumu, TKHK’un Yorumu, TKHK’da
Diizenlenmeyen Konularda Gérevli Mahkeme

ABSTRACT

Act on the Protection of the Consumer is a statute that formed by a nonsystematic way
of gathering the rules which are related to only some specific type of contracts or only
specific subjects. The general definitions in the Act such as “defect in service” which can be
involved for all nonsystematic rules should be applied carefully via questioning the purpose of
the Act. The interpretation of the acts cannot just be done literally. Literal interpretation
cannot be sufficient without the examination of historical, teleological, systematical and also
favorable to Constitution interpretation components. With the examination of all interpretation
components, if the wording of the law goes beyond its purpose, teleological reduction must be
made. Broad interpretation may be hazardous for the reason that it may change Turkish
private law and jurisdiction system even though it has not been aimed or devised. Consumer
courts should not be the competent court for the cases which has not been regulated in Act on
the Protection of the Consumer.

Keywords: Interpretation of the law, interpretation of Act on the Protection of the
Consumer, the competent courts for the cases which has not been regulated in Act on the
Protection of the Consumer
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UYGULAMADA PATENTE TECAVUZUN BELIRLENMESI VE SINAI MULKIYET
KANUNUNUN KONUYLA iLGILi DUZENLEMELERI

VERIFICATION OF PATENT INFRINGEMENT IN PRACTICE AND PERTINENT
PROVISIONS OF THE ACT ON INDUSTRIAL PROPERTY RIGHTS

Ithami GUNES*

oz
Bu yazida patent ve faydali modele tecaviiz konusu ele alinarak, temel ilkeler ve
ozellikle uygulama boyutu lizerinde durulmaktadir.

Yenilik, bulus basamag1 ve sanayiye uygunluk tagiyan buluslar; bulus basamagi sartina
uymayan yeni ve sanayiye uygun modeller tescillenerek yasa dis1 kullanimlara karsi
korunmaktadir. Patent ve faydali model haklarina tecaviiziin belirlenmesi ve sonuglarinin
degerlendirilmesi ise degerli bir teknik ve hukuki uzmanlik gerektirmektedir. Bu ¢alismada
patent ve faydali modelden dogan hakkin kapsami ve tecaviiziin tespiti konusundaki
uygulama ele alinmaktadir.

10.01.2017 Tarihinde yiiriirliige giren Sinai Miilkiyet Kanununun konuyla ilgili
hiikiimleri de mevcut kurallarla karsilastirilmaktadir.

Anahtar Kelimeler: patente tecaviiz, istemler, sinai miilkiyet kanunu, tazminat, faydali
model

ABSTRACT

In this work, the issue of infringement of patent and utility model rights are examined,
especially with litigation in mind.

Novel and industrially applicable inventions, and the utility models that lack the
inventive step are protected against unlawful users, by registration. Verification and
assessment of the consequences of the infringement of patent and utility model rights requires
a high level of technical and legal expertise. In this work, the scope of the rights conferred by
patents and utility models, as well as verification of an infringement are discussed with
reference to practice.

The pertinent provisions of the latest act on industrial property rights on patents are
compared with the provisions of the preceding legislation, Decree Law 551 that also pertained
patents.

Keywords: infringement of patent, claims, industrial property right act, damages, utilty
model

*

*izmir Fikri ve Sinai Haklar Hukuk Mahkemesi Hakimi (IPR Judge in izmir IPR Civil Law Court)
ilhamigunes@yahoo.com, ilhami.gunes@adalet.gov.tr
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YARGITAY’DA DOSYA iNCELEME YONTEMI ve KARAR YAZMA TEKNIGi

FILE EXAMINATION METHOD AND DECISION WRITING TECHNIQUE IN THE
SUPREME COURT

Sakir AKTI*

oz
Yargitay’daki is ve dosya sayisinin fazlaligi yaninda tetkik hakimi sayisinin azligi

nazara alindiginda tetkik hakimlerimizin dosyalarin incelenmesi, kurullara sunulmasi ve karar
taslaklarinin hazirlanmasi konular1 biiyiik 6nem tasimaktadir.

Diger taraftan, dairelerdeki heyetlerin ¢calisma usullerine gore, bir dosyanin sunumu igin
ortalama olarak 3-5 dakikalik bir siire gerektigi nazara alindiginda tetkik hakiminin giinlerce
inceleyip rapor haline getirdigi bir dosyay1 bu kadar az bir siirede heyetlere aktarmasi oldukca
zor bir istir. Bu acidan bakildiginda konu ¢ok biiylik 6nem tasimaktadir. Zira hazirlanan
raporun 3-5 dakikada tiimiiyle okunmast miimkiin degildir.

Burada hemen belirtmek gerekir ki, magdur, sanik ve su¢ sayis1 bakimindan c¢okluk arz
eden dava dosyalarinda sunum i¢in yukarida belirtilen siirenin ¢ok az olmasi karsisinda,
dairelerde dosyalarin tevzi isi yapilirken hacimli dosyalara ve bilhassa klasoér ve ¢uvallardan
olusan dosyalarin sayisina tevzi yapanlar tarafindan dikkat edilmesi gerekmektedir.

Anahtar Kelimeler: Yargitay tetkik hakimi, tevzi, miizakere dosya inceleme.

ABSTRACT

When considering the number of investigation judges is low in comparison to the
excessive number of files and work load; the examination of the files by our judges, their
presentation to the boards and preparation of drafts of decisions are of great importance.

On the other hand, when taking into consideration that an average of 3-5 minutes is
necessary for the presentation of a file according to the working procedures of the boards; it is
a very difficult job for the investigation judges to present their files to the boards that they
have reviewed for days and made into reports in such a short period of time. From this point
of view, the issue is very important because it is not possible to present the prepared report
completely in 3-5 minutes.

It should be noted here that, it is necessary to pay attention to the voluminous files,
especially to the number of files composed of folders and bags, during the distribution of the
files by those who make the distribution in the face of the fact that the time mentioned above
for the presentation of the case files, which have large number of crimes, victims, defendants,
is very short.

Keywords: Investigation jugde in the supreme court, distribution, file review of the
court.

*

*Yargitay Daire Baskani. e-mail: sakirakti@yargitay.gov.tr
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