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YARGITAY DERGISI YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baglayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢c ayda bir olmak {izere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayinlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yayinlanip
yaymlanmayacagina Yayin Kurulu karar verir.

3 . Derginin amaci; hukuki konularda bilimsel ¢alismalar
yayimlamaktir.

4 . Yazilarin; Ozgiin, baska bir yerde yayimlanmamis veya
yayimlanmak tizere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk
yazara aittir.

6 . Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢aligma niteligini tasiyamayacak olgiide
kisa ya da makale formatinin simirlarin1 asacak sekilde uzun
olmamalidir.

8. Derginin yazi dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanci dilde yazilara da yer verilir. Yazi, Tiirkce veya yabanci
dillerden herhangi birinde yazilmis olsa dahi 13 kelimeyi asmayan
“baslik”, 150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime arasi
“anahtar kelimelerin (keywords)” bulunmasi gerekir. Makalenin adi,
“06z”1, anahtar kelimeleri, keywords ve abstract bilgileri Tiirkce ve
Ingilizce olarak makale ile birlikte yer alir. Bu bilgiler sirasiyla
yazinin basina eklenip, Tiirkge veya Ingilizce olarak yazarlari
tarafindan makale ile birlikte gonderilir.

9. Yazar adi1 ve soyadini, unvanini, goérev yaptigi kurumu,
iletisim adresi ile telefonunu ve mutlaka e-mail adresini ¢aligmasinin
basina ekleyecegi iist kapak sayfasi ile birlikte bildirmelidir. Makale,
A4 boyutunda birinde yazara iliskin bilgileri iceren kapak sayfasi
bulunan, digerinde bulunmayan iki niisha halinde génderilir. Yazi, ana



Cilt/\Volume: 44 + Sayi/lssue: 1 * Ocak/January 2018

metinde 1,5 satir araligi ile 12 punto; dipnotlarda tek satir araligi ile
10 punto kullanilarak Times New Roman, normal stil karakterinde
yazilmali, metin iki yana yaslanmali, sayfanin tiim kenarlarinda 2,5
cm bosluk birakilmalidir. Baslik ve alt basliklar disinda koyu (bold)
yazi karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama
isaretlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi
ve adinin sadece bas harfleri biiytik olur. Verilen kaynak kitap ise kitabin
ad1, kitabin basildig1 yer, basim y1li ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale ad1 ¢ift
tirnak i¢ine alinir. Ancak makalenin yer aldig1 eserin basim yeri ve
tarthinin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise
makale yazarinin soyadi adi, makale ad1, dergi ad1 ve sayisi, hangi tarihte
ve hangi siteden erisildigi bilgilerine sirast ile yer verilir. Tim
gondermeler yazarin soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale icin o6rnek: Demir, Mehmet: “Hakime Hukuki
Sorumlulugu Nedeniyle Agilan Tazminat Davas1”, (AUEHFD, C.VII,
S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64),11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme o6rnek: Yilmaz,

11. Makale sonunda “kaynake¢a” bulunmalidir. Kaynake¢a; metin
igindeki ilk (tam) atiflar, “yazarin soyadi, adi” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle
Acilan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).
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12. Makalede “anlatim plani1”na veya “i¢indekiler”e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin
sonunda yer almaldir.

14. Makale yayimlanmak iizere dergi@yargitay.gov.tr adresine e-
posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklar1 ve bu haliyle “basila” verdikleri kabul edilir.
Bilimsellik 6l¢iitlerine uyulmadigi ve olaganin iizerinde yazim
yanliglarinin tespit edildigi yazilar, Yaym Kurulu tarafindan geri
cevrilir. Makale, Yargitay Dergisi yayin ilkelerine uygun degilse
reddedilir. Reddedilen yazilar yazarina iade edilmez.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishas1 hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi
hakemler tarafindan uygun bulunmadig1 takdirde durum yazara
bildirilir. Hakem raporlar1 esasl diizeltme igeriyorsa; rapor, hakem ad1
belirtilmeksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler
cergevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi
kosuluyla makale yayimlanir. Hakemlerin raporlarmin olumsuz
olmasi durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayili
Resmi Gazete'de yayimlanan "Kamu Kurum ve Kuruluslarinca
Odenecek Telif ve Islenme Ucretleri Hakkinda Yonetmelik"
cergevesinde telif ve hakem ticreti 6denir. Yazilar yayimlanmak iizere
kabul edildigi takdirde, elektronik ortamda tam metin olarak
yayimlamak da dahil olmak iizere tiim yayin haklar1 Yargitay
Dergisi'ne aittir. Yazarlar telif haklarin1 Yargitay Dergisi'ne devretmis
sayilir. Elektronik yayim i¢in ayrica telif iicreti 6denmez.

18. Yayimlanan makalenin yazarina ii¢ adet, hakemlere birer
adet dergi gonderilir.

19. Dergide ¢eviri eserlere, kitap ve karar incelemelerine,
mevzuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu
tiir yazilar hakeme gonderilmeyip, Yayin Kurulu karar ile yayimlanir.
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20. Makalenin yayimlanmasi ic¢in en az iki hakemin kabuli,
hakem raporlar1 arasinda celigki olmast halinde editoriin goriisii
dogrultusunda veya ii¢ilincili bir hakem raporu alindiktan sonra Yayin
Kurulu'nun onay1 gerekir.

21.Makale gelis tarihine gore kayit altina alinarak, sira
numarast verilir.

22. Dergiye yaymlanmak {izere makale gonderen yazar
yukaridaki yayin ilkelerini kabul etmis sayilir.
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JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address in the top cover page added to the beginning of the
manuscript. The manuscript shall be submitted in two copies each in
A4 size paper, one having the cover page with author information, the
other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
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spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime
Hukuki Sorumlulugu Nedeniyle A¢ilan Tazminat Davas1”, (AUEHFD,
Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlar1, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz,

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).
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12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
1s”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be
owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.
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18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

(@

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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BOSANMA DAVALARINDA iSPAT YUKU VE KARINELER

BURDEN OF PROOF IN DIVORCE SUITS

Prof. Dr. ibrahim OZBAY"
Ars. Gor. Ferhat CELIK' !

07/

Bosanma davalari, hem bireysel hem de toplumsal agidan 6nemli
sonuglart olan ve kamu menfaatini ilgilendiren davalardir. Bu davalarda
ispat en dnemli sorunlardan birisidir. SOyle ki, eslerin bosanabilmesi i¢in
sadece kanunda diizenlenen bosanma sebeplerinden birisinin olmasi
yeterli olmay1p, ayrica bunun mahkemede ispat edilmesi gerekmektedir.

Bu c¢ercevede bosanma davasinda iddia veya savunmalarin
dayanaklar1 olan vakialarin kimin tarafindan ispat edilecegi, medeni
yargilama hukukunda ispat yiikii diye adlandirilir. Karineler ise, lehine
olan tarafi s6z konusu ispat yiikiinden kurtaran sonuglardir. Iste bu
calismada bosanma davalarinda ispat yiikii, karineler ve varsayimlarin
bu davalardaki rolii ele alinmaya ¢alisilacaktir.

Anahtar Kelimeler: Bosanma, Ispat, Ispat Yiikii, Karine.

ABSTRACT

The divorce suits have significant outcomes in terms of

*  Makalenin Gelis Tarihi :12/01/2018
Makalenin Kabul Tarihi : 13/02/2018

*

Erzincan Universitesi Hukuk Fakiiltesi Medeni Usul ve Icra- Iflas Hukuku
Anabilim Dali, e-mail: (ozbayibrahim@hotmail.com)
' Gaziosmanpasa Universitesi Hukuk Fakiiltesi Medeni Usul ve Icra- iflas

Hukuku Anabilim Dali/Erzincan Universitesi Sosyal Bilimler Enstitiisii Yiiksek
Lisans Ogrencisi, e-mail: (ferht clk2535@hotmail.com)
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individual and societal context and are related to public interest. For
these suits, the concept of proof constitutes one of the most crucial
issues. For couples to get divorced, the sole existence of a ground for
divorce regulated in law is not sufficient, this fact needs to be proven
in the court.

In context of the civil procedure law, in a divorce suit, the
matter of determining the party who is obliged to prove the facts on
which the claims and the defenses are based is concerned with the
concept named “burden of proof”. The presumptions on the other
hand, shifts the burden of proof between parties. Hence, in this work,
the role of the burden of proof and the presumptions in divorce suits
are examined.

Keywords: Divorce, Proof, Burden of Proof, Presumption.

KATILMA YOLUYLA ISTINAF (HMK m. 348) UZERINE
KISA BIR NOT

A BRIEF NOTES ON THE COUNTER-APPEAL (Art. 348 tCPC)

Doc. Dr. Cenk AKIL!

oz
Katilma yoluyla istinaf kurumu HMK m. 348’te diizenlenmistir.
Istinafa bagvuru hakki olmayan yahut istinaf siiresini kagiran taraf,

' Makalenin Gelis Tarihi : 07/09/2017
Makalenin Kabul Tarihi : 13/02/2018

' Antalya Bilim Universitesi Hukuk Fakiiltesi, e-mail: akilcenk@hotmail.com
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istinaf dilekgesinin kendisine tebliginden itibaren iki hafta icinde
kendine 0zgii nedenler ileri siirerek katilma yoluyla istinaf
basvurusunda bulunabilmektedir. Katilma yoluyla istinaf kurumu
sayesinde taraflar arasinda ustli hakkaniyet saglanmaktadir. Asil
istinaf bagvurusunda bulunan taraf karsi tarafin katilma yoluyla
istinafa bagvurabilecegini hesaba katmak zorunda oldugundan katilma
yoluyla istinaf kurumu ayni zamanda usil ekonomisine de hizmet
etmektedir. Katilma yoluyla istinaf bagvurusu bolge adliye mahkemesi
bakimindan aleyhe kaldirma/iptal karar1 verme yasaginin da ortadan
kalkmasi sonucunu dogurmaktadir. Katilma yoluyla istinaf
basvurusunda bulunabilmesi her seyden dnce asil istinaf bagvurusunun
yapilmis olmasina baglidir. Bagka bir deyisle, katilma yoluyla istinafin
kaderi asil istinaf bagvurusuna baghdir. Bu nedenle, asil istinaf
basvurusu hakkinda karar verilemeyen hallerde katilma yoluyla istinaf
basvurusu hiikiim dogurmaz. Buna karsilik, asil istinaf basvurusu
esasa girildikten sonra reddedilirse, bu durum katilan tarafin isteminin
incelenmesine engel olmaz. Uyusmazliin taraf iradesiyle sona
erdirildigi davadan feragat, davayi1 kabul, sulh gibi hallerde de katilma
yoluyla istinaf bagvurusu etkisini kaybeder. Katilma yoluyla istinaf
yoluna bagvurma yetkisi aleyhinde istinaf basvurusunda bulunan
kisiye aittir. Sayet ihtiyari dava arkadashigi s6z konusu ise, istinaf
yoluna bagvuran dava arkadaslarma karsi katilma yoluyla istinaf
yoluna bagvurulur. Mecburi dava arkadasliginda ise katilma yoluyla
istinaf bagvurusu mecburi dava arkadaslarinin tamamina yoneltilir.

Anahtar Kelimeler: Medeni ustl hukuku, kanun yolu, istinaf,
katilma yoluyla istinaf, ustil ekonomisi

ABSTRACT

Cross appeal institution has been regulated at Art. 348 of the
Civil Procedure Code. The party who has no right of appeal or has
missed statutory limitation period for filing an appeal, may cross
appeal through alleging specific reasons within two weeks from the
date of notification of the appellate petition. By means of cross appeal,
procedural equity is established among parties. In addition, it
contributes to procedural economy of tools, due to the fact that a main
party should take the possibility of cross appeal into account. From
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perspective of regional court of justice, cross appeal also leads to
elimination of the prohibition of ruling against appellant. Above all,
applying for cross appeal can be possible with the main application of
appeal. In other words, the fate of cross appeal depends on the
existence of the main appeal. Therefore, in case of circumstances
where there is no decision regarding the main appeal, the application
for cross appeal may not be effective. On the other hand, providing
that the main appeal is rejected after reviewing the merits of the case,
it will not prevent assessing the application of the joined party. Filing
a cross appeal also loses its effect when the dispute is settled by
parties’ will such as waiver, acknowledgment or amicable resolution.
The right to file a cross appeal belongs to the respondent in the appeal.
The respondent appeals against joinder of parties where there is an
optional joinder of parties. Filing the notice of cross appeal is directed
to all of the necessary joinder of parties in a case.

Keywords: Civil procedure, due process of law, appeal,
counter-appeal, judicial economy

YENI KAMU YONETIMI ANLAYISI CERCEVESINDE
YUKSELEN MUSTERI ODAKLILIK KAVRAMI
VE YARGI KURUMU

THE CUSTOMER ORIENTATION CONCEPT
UNDER THE SCOPE OF NEW PUBLIC MANAGEMENT
APPROACH AND JUDICIARY
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oz

Geleneksel kamu ydnetimi anlayisiin yargi yonetimi alaninda
hakim olmasi kamu yonetimi alaninda oldugu gibi yargi yonetimi
almanda da bazi sorunlarin dogmasina yol agmistir. Bu durum yeni
kamu yonetimi anlayisinin “verimlilik”, “performans” gibi
uygulamalarinin kurtulus recetesi olarak goriilmesine neden olmustur.
Ancak bu kez de bazi istatistiki veriler, hedefler ve performans
degerleri adaletin tecellisinin oniline ge¢mis; adaletin insani yoni goz
ard1 edilmistir.

Yargi hizmetlerinin basarili bir sekilde gerceklestirilmesi igin
insan merkezli bir yaklasimin esas alinmasinin zorunlulugu agikca
goriilmektedir. Ozel sektdr alaninda uygulanan miisteri odaklilik
yaklasimi kullanilarak insanin merkeze alinmasi oldukg¢a basarili
sonuclar vermistir. Isletmelerin yiiksek kar elde etme hedefleri
yaninda cevrenin ve insanligin korunmasi, ayrimciligin dnlenmesi,
tilkketicinin bilinglendirilmesi, gelecek kusaklara karsi ytlikiimliiliikler
gibi misyonlar edinmesi bir taraftan onlarin i¢ ve dis miisterilerinin
sadakat ve tatminini yiikseltirken bir taraftan da marka degerlerini
artirmistir.

Yarg1 alaninin kendine has ilke ve uygulamalari, miisteri/vatandas
odakl1 bir yaklasima 6n yargi ile bakilmasina neden olabilmektedir.
Ancak son yillarda miisteri odaklilik kavramina gore daha kapsamli bir
igerigi bulunan insan odaklilik kavrami, hem 6zel sektor alaninda hem
de kamu sektorii alaninda yaygin bir sekilde kullanilmaya baglanilmistir.
Bu kavram igeriginde hem verimlilik ve performans gibi 6zel sektor
uygulamalarint hem de ¢evre ve insanin korunmasi gibi degerleri
barmdirmaktadir.

Anahtar Kelimeler: Miisteri odaklilik, insan odaklilik, yargi
etigi, yeni kamu yonetimi, toplam kalite yonetimi
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Because of the traditional public administration approach
gaining power within the jurisdiction to caused some problems. This
situation caused the new public management approach’s to be
accepted as solution prescription like “productivity”, “performance”,
concepts. But this time some statistics datas, targets and performance
values got ahead of realization of justice; human orientation of justice

was ignored.

Adoption of a human-centered approach is necessary in order
for judicial services to be successful. The customer orientation
approach that applied in the private sector by putting human at the
center has given successful results. The undertakings, beside the goal
of achieving high profits, acquisition of missions like protection of the
environment and humanity, prevention of discrimination, raising
consumer awareness, obligations to future generations increased their
brand value as well as loyalty and satisfaction of internal and external
customers.

Specific principles and practices of the judiciary can cause to
prejudice a customer/citizen oriented approach. But recently, the human
orient concept, more comprehensive content than costumer orient
concept, has begun to be widely used in both private and public sector.
This concept contains private sector practices such as productivity and
performance, as well as values such as the environment and human
protection.

Keywords: Costumer orient, human orient, justice ethics, new
public management, total quality management.
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“KARAR ORNEKLERIYLE YARGITAY’IN BILIRKISILIGE
BAKISI VE BILIRKIiSILIGIN HUKUKI KONUMU”

THE PERSPECTIVE OF THE COURT OF CASSATION VIEW
OF EXPERTISE BY DECISION MODELS AND THE LEGAL
POSITION OF EXPERTISE

Gokhan KARABURUN!

oz
Bilirkisi ve bilirkisilik “adil yargilanma hakki”n1 dogrudan
etkileyen bir delil degerlendirme araci olmasina ragmen heniiz

kurumsallasmamis olmast onu yargmin temel problemlerinden biri
haline getirmistir.

6754 sayili Bilirkisilik Kanunu ile bilirkisiligin kurumsallagmasi
adina 6nemli bir adim atilmig ise de, bu alana dair temel hukuki
denetim arac1 kuskusuz Yiiksek Mahkeme kararlaridir.

Makalede; Yargitay kararlarindaki Oolgiitler, 6754 sayili
Bilirkisilik Kanunu’nda ve ilgili yonetmelikte belirtilen ilkeler ile
uygulamada ortaya c¢ikan c¢esitli ¢oziimler g6z Oniline alinarak,
bilirkisilige Yargitayin bakisi ve buna gore bilirkisinin hukuksal
konumu degerlendirilmeye calisilmigtir.

Anahtar Kelimeler: Yargitay Kararlar, Bilirkisi, Rapor,
Bilirkisilik Kanunu.

ABSTRACT

Altough the experts and the expert system are tools for assessing
evidence which directly affects “the right to fair trial”, it has become
one of the major problems of the judiciary system since it has not been
institutionalized yet.
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Even though the Law No. 6754 on Expert Report has been an
important step towards institutionalization of the expert system, the
main tool for judicial review in this field is, for sure, the judgments of
the high courts.

This article elaborates on the perspective of the Court of
Cassation (CoC) regarding the expert system and legal status of the
experts considering the criteria used in the judgments of the Court of
Cassation, principles described by the Law No. 6754 and revelant
regulation and varios solutions occurred in practise.

Keywords: Judgments of the Court of Cassation, Expert,
Report, Law on Experts.

VELAYET HAKKI KAPSAMINDA
COCUGUN SOYADI DEGISIKLIGI

CHANGE OF CHILD’S SURNAME
IN THE CONTEXT OF THE RIGHT OF CUSTODY

Mustafa AYSAL!

07/
Makalemizde Yasa ile soybagi hiikiimlerine gore belirlenip,

koruma altina aliman ¢ocugun soyadinin degistirilmesinde ana ve
babanin s6z sahibi olup olmayacaklari hususu uygulamaya yonelik
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olarak Anayasa mahkemesi kararlar1 ile birlikte agiklanmaya
calisilmustir.

Anahtar Kelimeler: Cocugun soyadi degisikligi, velayet hakki,
aile hayatina sayg1 hakki, gorevli mahkeme.

ABSTRACT

In our article, it was tried to be explained together with the
applicable decisions of the Constitutional Court in order to determine
whether the parents would have the right to comment on the change of
the surname of the protected child according to the law and paternity
provisions.

Keywords: Change of child’s surname, right of custody, right to
respect for family life, competent court
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