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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baglayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢ ayda bir olmak iizere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayinlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yayinlanip ya-
yinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢aligmalar yayim-
lamaktir.

4. Yazilarin; 0zgiin, bagka bir yerde yayimlanmamis veya ya-
yimlanmak {izere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk ya-
zara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢aligma niteligini tastyamayacak olgiide ki-
sa ya da makale formatinin siirlarin1 asacak sekilde uzun olmamalidir.

8. Derginin yaz1 dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanc1 dilde yazilara da yer verilir. Yazi, Tiirk¢e veya yabanci diller-
den herhangi birinde yazilmis olsa dahi 13 kelimeyi agsmayan “baslik”,
150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime aras1 “anahtar ke-
limelerin (keywords)” bulunmasi gerekir. Makalenin ad1, “6z”i, anah-
tar kelimeleri, keywords ve abstract bilgileri Tiirkce ve Ingilizce ola-
rak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin bagina ek-
lenip, Tiirkce veya Ingilizce olarak yazarlari tarafindan makale ile
birlikte gonderilir.

9. Yazar, ad1 ve soyadini, unvanini, gorev yaptigr kurumu, ileti-
sim adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numa-
rasin1 (ORCID) c¢alismasinin basina ekleyecegi iist kapak sayfasi ile
birlikte bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kim-
lik numarasini (ORCID) yazmamasi/unutmasi durumunda makalesi
yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iliskin



bilgileri igeren kapak sayfasi bulunan, digerinde bulunmayan iki niis-
ha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 12 punto;
dipnotlarda tek satir araligi ile 10 punto kullanilarak Times New Ro-
man, normal stil karakterinde yazilmali, metin iki yana yaslanmali,
sayfanin tiim kenarlarinda 2,5 cm bosluk birakilmalidir. Baslik ve alt
basliklar disinda koyu (bold) yazi karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama isa-
retlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi ve
adinin sadece bas harfleri biiyiik olur. Verilen kaynak kitap ise kitabin
ad, kitabin basildig1 yer, basim yil1 ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale adi ¢ift
tirnak icine alinir. Ancak makalenin yer aldig1 eserin basim yeri ve tarihi-
nin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise makale
yazarmin soyadi ad1, makale adi, dergi ad1 ve sayisi, hangi tarihte ve han-
gi siteden erisildigi bilgilerine sirasi ile yer verilir. Tiim gondermeler ya-
zarin soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale icin 6rnek: Demir, Mehmet: “Hakime Hukuki Sorum-
lulugu Nedeniyle Agilan Tazminat Davasi1”, (AUEHFD, C.VII,
S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlar, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz, s.20.

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakg¢a; metin
igindeki ilk (tam) atiflar, “yazarin soyadi, ad1” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agi-
lan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, s.805-861).



12. Makalede “anlatim plani”’na veya “i¢indekiler’’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin sonun-
da yer almalidir.

14. Makale yayimlanmak tizere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklart ve bu haliyle “basila” verdikleri kabul edilir. Bilim-
sellik dlciitlerine uyulmadigl ve olaganin iizerinde yazim yanliglarinin
tespit edildigi yazilar, Yayin Kurulu tarafindan geri ¢evrilir. Makale,
Yargitay Dergisi yayin ilkelerine uygun degilse reddedilir. Reddedilen
yazilar yazarma iade edilmez. Yaym Kurulunun izni olmadik¢a ha-
kemlik siirecine baslandiktan sonra makale geri ¢ekilemez, baska yer-
de yaymlanamaz.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishasi hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi hakem-
ler tarafindan uygun bulunmadigi takdirde durum yazara bildirilir.
Hakem raporlar1 esaslhi diizeltme igeriyorsa; rapor, hakem adi belirtil-
meksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler cer-
cevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosu-
luyla makale yayimlanir. Hakemlerin raporlarinin olumsuz olmasi
durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayili
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarica Ode-
necek Telif ve Islenme Ucretleri Hakkinda Yonetmelik” cercevesinde
telif ve hakem fticreti 6denir. Yazilar yayimlanmak iizere kabul edildi-
g1 takdirde, elektronik ortamda tam metin olarak yayimlamak da dahil
olmak {izere tiim yayin haklar1 Yargitay Dergisi'ne aittir. Yazarlar telif
haklarin1 Yargitay Dergisi’ne devretmis sayilir. Elektronik yayim igin
ayrica telif iicreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.



19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mev-
zuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir
yazilar hakeme gonderilmeyip, Yayin Kurulu karar1 ile yayimlanur.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, ha-
kem raporlar1 arasinda ¢eliski olmas1 halinde editoriin goriisii dogrul-
tusunda veya li¢iincii bir hakem raporu alindiktan sonra Yayin Kuru-
lu'nun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numara-
s1 verilir.

22. Dergiye yayinlanmak lizere makale gonderen yazar yukari-
daki yayin ilkelerini kabul etmig sayilir.



JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the



other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime

Hukuki  Sorumlulugu Nedeniyle Acilan Tazminat Davasi1”,
(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.



Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
iS”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author.
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be



owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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TURKIYE iS KURUMU TARAFINDAN HAZIRLANAN YURT
DISI HIZMET AKDININ HUKUKI NITELIGI

THE LEGAL NATURE OF THE EMPLOYMENT CONTRACTS
TO BE CARRIED OUT ABROAD DRAFTED BY TURKISH
EMPLOYMENT AGENCY

Prof. Dr. Musa AYGUL*
Dr. Ogr. Uyesi Canan ERDOGAN**

oz

Tiirkiye’den ¢ok sayida is¢i, yurtdisinda istlenilen islerin yerine
getirilmesi i¢in yurtdisina gotiiriilmektedir. Tabii olarak gotiiriilen her
bir ig¢i farkl tilkelere gotiirtilmekte ve her biri farkli hukuk sistemlerin-
de farkli seviyede koruma ile karsilasmaktadir. Tiirkiye Is Kurumu, bu
sekilde gotiiriilen is¢ilere asgari bir koruma saglamak maksadiyla mat-
bu bir yurt dis1 hizmet akdi hazirlamistir. Bu akitlerin isci ile isverenler
arasinda imzalanip ardinda da Kuruma onaylattirilmas: gerekmektedir.

Kurum tarafindan hazirlanan bu sézlesmenin idari diizenleyici
islem olarak yorumlanmasi olas1 ise de kanaatimizce genel islem ko-
sulu niteliginde kabul edilmesi gerekir. Bunun sonucu olarak da yurt
dis1 hizmet akitlerinin emredici hukuk kurallarina aykirt olmamasi ve
yiiriirliik, igerik ve yorum denetimine tabi olmasi bir zorunluluktur.

Bu calisma kapsaminda, oncelikle yurtdis1 hizmet akitleri, hazir-
lanmasi, onayi, icerigi konular1 ele alinacak olup ardindan da yurt dist
hizmet akitlerinin hukuki niteligi iizerinde durulacaktir.

Makalenin Gelis Tarihi : 27/06/2022

Makalenin Kabul Tarihi : 21/11/2022

*  Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi, Milletleraras1 Ozel
Hukuk ABD, e-mail: musaaygull@gmail.com
ORCID: https://orcid.org/0000-0003-0363-9101
Ankara Yildimm Beyazit Universitesi Hukuk Fakiiltesi, Is ve Sosyal Giivenlik
Hukuku ABD, e-mail: canan.p02@gmail.com
ORCID: https://orcid.org/0000-0002-5656-5655



Anahtar Kelimeler: Yurt Dis1 Hizmet Akitleri, Tiirkiye Is Ku-
rumu, Genel Islem Kosullari.

ABSTRACT

Many Turkish workers are taken abroad to be employed works
or projects undertaken there. Employment in different countries
creates different levels of protection for every individual worker under
different legal systems. The Turkish Employment Agency has also
prepared employment contract which will be performed abroad in
order to provide a minimum of protection to the workers who are
taken in abroad. These contracts must be signed between the employer
and the employee and thereafter they are approved by the Agency.

Although it is possible to interpret these contracts which are
drafted by the Agency, can be interpreted as an administrative
regulatory act. However, these contracts should be accepted as a
general terms and conditions. Employment contracts which are
performed abroad cannot be contrary to the mandatory rules of law
and should be subject to supervision in terms of execution, content as
well as and interpretation.

Within the scope of this study, first, employment contracts
carried out abroad will be discussed in terms of their preparation,
approval, and content. Finally, the legal nature of these contracts will
be determined.

Keywords: Employment Contracts Carried Out Abroad, Turkish
Employment Agency, General Terms and Conditions.



ISYERI SENDIKA TEMSILCISININ i$ KOSULLARI VE
ISYERI DEGISIKLIKLERINE KARSI KORUNMASI

THE PROTECTION OF THE WORKPLACE UNION
REPRESENTATIVE AGAINST CHANGE IN THE WORKPLACE
AND IN WORKING CONDITIONS

Dog. Dr. A. Eda MANAV OZDEMIR*
Prof. Dr. istar URHANOGLU**

oz

Isyeri sendika temsilcileri gerek sendikal gérevleri gerek sendi-
ka ile igveren arasindaki pozisyonlar1 dolayisiyla diger iscilere gore
daha 6zel bir sendikal giivenceden yararlanmaktadir. Bu gercevede
6356 say1l1 Sendikalar ve Toplu Is Sézlesmesi Kanununda (6356 sayi-
1 Kanun)igyeri sendika temsilcisini igverene kars1 korumak amaciyla
24 {incii maddede “Isyeri sendika temsilciliginin giivencesi” diizen-
lenmis olup, bu maddenin doérdiincii fikrasinda igverenin isyeri sendi-
ka temsilcisinin yazili rizast olmadik¢a isyerini degistiremeyecegi
veya isinde esasl tarzda degisiklik yapamayacagi, aksi halde degisik-
ligin gegersiz sayilacagi diizenlenmistir. Isyeri sendika temsilciligi
sendikalarin kanunun kendilerine tanidig1 hakki kullanmasiyla ortaya
cikmisg olup, igyeri sendika temsilcisi uygulamada sendikanin isyerin-
de kanundan ve toplu is sézlesmesinden dogan haklarini koruyup tem-
sil eden kisi olarak tanimlanmaktadir. Bu baglamda konumlar1 geregi
isyeri sendika temsilcileri hem ulusal hem uluslararasi diizenlemeler
ile koruma altina alinmistir. Yargitay kararlarinda da isyeri sendika
temsilcisinin yazili rizast olmaksizin isyerinin degistirilmesi veya is ya

Makalenin Gelis Tarihi : 06/09/2022
Makalenin Kabul Tarihi : 21/11/2022

*

Hakim, Ankara, e-mail: eda_manav@hotmail.com
ORCID: https://orcid.org/0000-0003-3183-0325
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da ¢alisma kosullarinda esasli degisiklik yapilmasi halinde degisiklige
dair bu islemin gegersiz sayilmasina karar verilmektedir.

Anahtar Kelimeler: Isyeri sendika temsilcisi, is kosullari, isyeri
degisikligi, isyeri sendika temsilciliginin giivencesi, esash degisiklik.

ABSTRACT

Work place union representatives benefit from a more specific
union security than other workers due to their union duties and their
positions between the union and the employer. In this context, in the
Trade Unions and Collective Bargaining Law (No. 6356), in order to
protect the workplace union representative against the employer,
“Workplace union representation assurance” is regulated under Article
24. According to the fourth paragraph of this Article, the employer
cannot change the workplace or make any substantial changes in his
work without the written consent of the workplace union representative.
Otherwise, the amendment will be deemed invalid. Workplace union
representation has emerged with the use of the right granted to them by
the law, and in practice, the workplace union representative is defined
as the person who protects and represents the rights of the union in the
workplace arising from the law and the collective bargaining
agreement. In this context, due to their position, workplace union
representatives are protected by both national and international
regulations. In the case law of the Court of Cassation, the change shall
be deemed invalid in cases in which changing the workplace or making
a fundamental change in the working conditions were conducted
without the written consent of the workplace union representative.

Keywords:  Workplace union representative, working
conditions, changing workplace, workplace union representation
assurance, substantial change.



MEDEN{ USUL HUKUKUNDA KABUL iLE FERAGATIN
TEARUZU (CATISMASI)

CONFLICT OF ACCEPTANCE AND DISCLAIMER IN CIVIL
PROCEDURE LAW

Doc. Dr. Ahmet Cahit TYILIKLI*

O0Z

Kabul ve feragat beyanlari, taraf usul islemi olarak kesin hiik-
miin sonuglarini tevlit etse de kabul beyan1 davanin kabuliinii; feragat
ise davanin reddini tazammundur. Bu baglamda, feragat hakkin sakit
olmasina; kabul ise hakkin varlik kazanmasina sebep olur. Bu itibarla
aralarinda ayni hukuki sonucu istihsal eden bir yarismadan ziyade,
hakikatte bir tearuz (¢atisma) mevcuttur. Ne var ki her ikisi de kesin
hiikmiin sonuglarin1 dogurdugu i¢in kabul sonras1 zihinlerde feragatin
miimkiin olamayacag1 zehab1 uyansa da feragat ayn1 zamanda maddi
hukukta sonu¢ doguran bir usul islemi oldugundan, davaci, hiikiim
kesinlesinceye kadar davasindan, bir diger ifadeyle dava konusu yap-
t1g1 hakkin 6ziinden feragat edebilecektir. Zira hiikiim kesinlesinceye
degin davaci, dava konusu {izerinde tasarruf yetkisi kapsaminda fera-
gat edebilecektir. Bir diger ifadeyle, hitkiim kesinlesinceye kadar da-
valinin kabul beyaninin kesin hiikmiin sonuglarin1 doguracak olmasi,
dava konusundan feragate engel degildir. Megerki ilamdan feragat
durumu s6z konusu olsun. Zira kabul ve feragatin kesin hiikiim gibi
hukuki sonu¢ dogurmasi, davanin nihayete ermesi ve ayni uyusmazli-
gin yeniden dava edilmemesine miinderictir. Dolayisiyla hiikiim ke-
sinlesinceye degin davaci, dava konusu yaptig1 haktan davalinin kabul
beyanina ragmen feragat edebilecektir. Davalinin kabul beyani ile
davaciy1 bagl kilmak evvela dava ikamesi, yliriitiilmesi ile kanun yol-
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larina bagvuru noktasinda davacinin sahip oldugu tasarruf yetkisine da
aykirilik olusturacaktir. Nitekim hi¢ kimse kendi lehine olan davayi
acmaya ya da hakkini talep etmeye zorlanamayacaktir. Ezclimle dava-
linin kabul beyanina ragmen, davaci dava konusu ettigi haktan feragat
edebilecektir. Zira kabul beyani kesin hiikmiin sonuglarini dogursa
dahi hiikiim kesinlesinceye kadar hala feragat marifetiyle sonlanacak
dava konusu bir hak mevcuttur. Calisma bashiginda tercih ettigimiz,
“tedruz” kelimesi, araz kokiinden tiiremis, birbirine zit olma, miinaka-
sa, catigma, miicadele, karsilik verme ya da uzlagtirmasi miimkiin ol-
mayacak sekilde kars1 karsiya gelmek anlamlarinda kullanilmaktadir.

Anahtar Kelimeler: Feragat, Kabul, Tasarruf ilkesi, Kesin
Hikim

ABSTRACT

Even though the opposition of acceptance and waiver augments
the results of the final judgment as both the acceptance and the waiver
declaration as a party procedural action, the declaration of acceptance
is the acceptance of the case; the waiver entails the dismissal of the
case. In this respect, there is not a competition that produces the same
legal result, but a conflict (conflict) between them. However, since
both of them lead to the consequences of the final judgment, after the
acceptance, although it is thought that waiver is not possible, since
waiver is also a procedural action that has consequences in substantive
law, the plaintiff will be able to waive his case, in other words, the
essence of the right that is the subject of the case, until the verdict is
finalized. Because, until the judgment becomes final, the plaintiff may
waive her power of disposition on the subject of the lawsuit that she
sued. In other words, the fact that the defendant's declaration of
acceptance will lead to the results of the final judgment before the
subject of the case is finalized does not prevent the waiver. Unless
there is a case of waiver of the writ. Because the legal consequences
of acceptance and waiver, such as final judgment, are included in the
conclusion of the case and not re-litigation of the same dispute.
Therefore, until the verdict is finalized, the plaintiff may waive her
right, which is the subject of the lawsuit, despite the defendant's
declaration of acceptance. Binding the plaintiff with the defendant's



declaration of acceptance will also constitute a violation of the
plaintiff's power of disposition at the point of litigation, execution and
application to legal remedies. Therefore, despite the defendant's
declaration of acceptance, the plaintiff will be able to waive the right
that is the subject of the lawsuit. The fact that the declaration of
acceptance bears the consequences of the final judgment does not
prevent the waiver. Moreover, the ultimate purpose of civil
proceedings is not to obtain a final verdict.

Keywords: Disclaimer, Acceptance, Savings Principle, Res
Judicata



HUKUK MUHAKEMELERiI KANUNUNA GORE iSTINAF

MAHKEMELERININ ILK DERECE MAHKEMELERININ

GOREVINE iLiSKiN OLARAK VERDiGi KARARLARIN
YARGITAY BAKIMINDAN BAGLAYICILIGI SORUNU

THE PROBLEM OF BINDINGNESS OF THE DECISIONS OF
REGIONAL COURTS OF APPEALS ON THE COMPETENCE
OF THE FIRST INSTANCE COURTS, REGARDING COURT OF
CASSATION, ACCORDING TO THE CIVIL PROCEDURE LAW

Yunus YILMAZ*

O0Z

Adli yarginin konusuna giren bir davada hangi mahkemenin
gorevli (konu bakimindan yetkili) oldugu, mahkemeler arasinda or-
taya ¢ikan gorev uyusmazliklarinin nasil ve en son hangi asamada
giderilecegi veya giderilmis sayilacagi, alt dereceli mahkemelerin
kararlarini istinafen veya temyizen inceleyen bolge adliye mahkeme-
lerinin ve Yargitay’in bu konudaki gorev tanimlarinin sinirinin ne
olacagi, bolge adliye mahkemelerinin ilk derece mahkemelerinin
gorevi ile ilgili olarak vermis oldugu kararlarin Yargitay acgisindan
baglayici olup olmadig1 sorularinin cevaplanmasi hi¢ siiphesiz usul
hukuku agisindan biiyiik 6nem arz etmektedir. Calismamiz kapsa-
minda bolge adliye mahkemelerinin faaliyette bulundugu bes yili
asan donem icerisinde 6greti ve uygulamada olusan goriisler de ince-
lenerek bu sorulara cevap aranmis, 6zellikle 1086 sayili Hukuk Usu-
lii Muhakemeleri Kanunu’nun 25/3 maddesinin tarihsel siire¢ igeri-
sindeki yorum ve uygulamasi da dikkate alinarak 6100 sayili Hukuk
Muhakemeleri Kanunu’nun 25/2 maddesindeki diizenlemenin nasil
anlasilmasi gerektigi izerinde durulmustur.
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Anahtar Kelimeler: Yarg: yeri belirlenmesi, kanun yolu ince-
lemesi sonucu kesinlesen goreve ve yetkiye iliskin karar, davaya on-
dan sonra bakacak mahkeme, bolge adliye mahkemesi, Yargitay, tem-
yiz edilemeyen Kkarar, kesin karar.

ABSTRACT

Answering the following matters; in a case regarding civil
jurisdiction, which court is the competent court (competent with
regard to matter) -how and finally in which stage the disputes of
jurisdiction between the courts will be resolved or will be deemed to
be resolved-the limit regarding determining the competent court of
Court of Cassation and Regional Court of Appeals who examine the
decisions of the lower courts by appeal or cassation- whether the
decision of Regional Courts of Appeals on the competence of the first
instance courts, is binding Court of Cassation has great importance
with regard to civil procedure law. In our study; abovementioned
questions have been reviewed in the light of the opinions arised from
both the doctrine and court practices in the period of Regional Court
of Appeals’ functioning for more than 5 years; particularly how to
understand the regulation in article 25/2 of Civil Procedure Law no
6100, considering the interpretation and implementation of article
25/3 of Civil Procedure Law no 1086 has been emphasized.

Keywords: determining which have jurisdiction, decision on
jurisdiction and territorial jurisdiction finalized with appealing, court
proceeding the case, Regional Court of Appeal, Court of Cassation,
unappealable decision, finalized decision.



ANONIM SIRKETLERDE YONETIM KURULU UYELERININ
HUKUKI VE CEZAi SORUMLULUGUNA iLiSKiN ESASLAR

BOARD MEMBERS’ CIVIL LIABILITY AND CRIMINAL
LIABILITY IN JOINT STOCK COMPANIES

Zikrullah OZBAG*

oz

Yonetim kurulu anonim sirketin zorunlu organlarindan biridir,
sirketi yonetir ve temsil eder. Bundan dolay1 yonetim kurulu, yonetim
ve temsil yetkisine sahiptir. Anonim sirketin yonetim ve temsil yetki-
leri Tiirk Ticaret Kanunu’nda ayri basliklarda diizenlenmistir. Yone-
tim kurulu yetkisini devretse dahi iist gdzetim gorevi vardir. YoOnetim
kurulu yetkisini, mer’i mevzuata, esas sdzlesmeye ve sirket ici kural-
lara uygun olarak kullanir. Yetkiyi yiikiimliiliikklere uygun olarak kul-
lanma, 6zellikle 6zen ve sadakat yiikiimliiliigii basta olmak {izere yii-
kiimliiliiklere uygun davranilmasini gerektirir. Anonim sirket yonetici-
lerinin yiikiimliilikleri ve sorumlulugu Tiirk Ticaret Kanunu’nda yer
almistir. Bu yiikiimliiliik ve yasaklarin yonetim kurulu tiyeleri tarafin-
dan ihlal edilmesi hem hukuki hem de cezai sorumlulugunu dogurur.
Yo6netim kurulu tiyelerinin etkin, verimli ve hukuka uygun olarak ¢ali-
sabilmesi Tiirk Ticaret Kanunu ile belirlenen haklara, yasaklara ve
sorumluluk alanlarina riayet edilmesine baglidir. Bu anlamda anonim
sirket yonetim kurulu iiyelerinin sirket menfaatlerini 6n planda tutma-
lar1 ve tedbirli bir yonetici gibi hareket etmeleri gerekmektedir. Yone-
tim kurulu iiyelerinin 6zen yiikiimliigiinde 6zen Ol¢iitiiniin ispat yiikii-
niin hangi tarafta oldugu konusunda, yonetim ve yetkilerin devrinde
yetkilerin devredildigi kisilerin se¢iminde gerekli 6zenin gosterilme-
diginin ispati disinda, Tiirk Ticaret Kanunu’nda genel bir hiikkme yer
verilmemistir.
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Anahtar Kelimeler: Anonim Sirket, Yonetim Kurulu, Yo6netim
Kurulu Uyesi, Hukuki Sorumluluk, Cezai Sorumluluk.

ABSTRACT

The Board of directors is one of the mandatory body of joint
stock companies and it manages and represents the company.
Therefore, the board of directors has the authority of management and
representation. The management and representation authorities of the
joint stock company are regulated under separate headings in the
Turkish Commercial Code. Even if the board of directors delegate its
authority, it has the duty of top supervision. The board of directors
exercises its authority in accordance with the current legislation,
articles of association and internal boards of the company. Proper use
of authority requires compliance with obligations, especially due
diligence and loyalty. The obligations and responsibilities of joint
stock company managers are included in the Turkish Commercial
Code. Violation of these obligations and prohibitions by the members
of the board of directors entails both civil and criminal liabilities. The
effective, efficient and lawful functioning of the members of the board
of directors depends on the observance of the rights, prohibitions and
areas of liability determined by the Turkish Commercial Code. In this
sense, the members of the board of directors of joint stock companies
should prioritize the interests of the company and act as a prudent
executives. Apart from the burden of proving that the director acted
with due care in selecting the person to whom management functions
are delegated, Turkish Commercial Code does not include a general
provision on which side is the burden of proof for showing that the
standard of care was met.

Keywords: Joint Stock Company, Board of Directors, Member
of Executive Board, Civil Liability, Criminal Liability.



KARAR INCELEMESIi: MAL REJIMI SOZLESMESINDE
MEVCUT OLUME BAGLI TASARRUFUN GECERLIGI
(Yargitay HGK., E.2013/1077, K.2014/664, T.14.05.2014)

REVIEW OF JUDGMENT: VALIDITY OF DISPOSITION MORTIS
CAUSA IN THE MATRIMONIAL PROPERTY REGIME AGREEMENT
(Assembly of Civil-Law Chambers of the Court of Cassation
2013/1077, 2014/664, 14.05.2014)

Av. Osman UYAROGLU*

(0Y4

Mal rejimi sézlesmeleri; esler arasindaki evlilik mallarinin statii-
stiniin, evlilik miiddetince ve evliligin sonlanmasi halinde sekillenme-
sinde 6nemli rol oynamaktadir. Icerdigi hiikiimler itibariyle mal rejimi
sozlesmeleri, farkli hukuki sahalarda sonu¢ dogurabilecek hiikiimleri
uhdesinde barindirabilmektedir. Bu hiikiimler, icerdigi anlamin dogru
degerlendirilebilmesi bakimindan, s6zlesmenin yorumlanmasini; hii-
kiimlerin hukuki niteligi itibariyle hangi sahaya girdiginin tespiti yo-
niinden so6zlesme hiikiimlerinin nitelendirilmesini gerektirmektedir.
Calismamizda, mal rejimi sdzlesmesinde yer alan dliime baglh tasarruf
hilkmiine iliskin Yargitay Hukuk Genel Kurulu’nun vermis oldugu
kararin; sozlesmenin yorumlanmasi, nitelendirilmesi, mal rejiminin
tasfiyesi ile miras tasfiyesi arasindaki iliski perspektifinde degerlendi-
rilmesi yapilmistir.

Anahtar Kelimeler: Mal rejimi sozlesmesi, 6liime bagli tasar-
ruf, s6zlesmenin yorumlanmasi, sézlesmenin nitelendirilmesi.

ABSTRACT
Matrimonial property regime contracts play an important role in
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shaping the status of marital property between spouses during the
marriage and in the event of the marriage being terminated.
Matrimonial property regime contracts, in terms of the provisions they
contain, may contain provisions that may have consequences in
different legal fields. These provisions require the interpretation of the
contract in order to be able to evaluate the meaning it contains correctly,
and the qualification of the provisions of the contract in terms of
determining which field the provisions fall into in terms of their legal
nature. In our study, the decision of the Assembly of Civil-Law
Chambers of the Court of Appeals regarding the testementary
disposition clause in the matrimonial property regime contract has been
evaluated in the perspective of the interpretation and characterization of
the contract, the relationship between the liquidation of the property
regime and the liquidation of the inheritance.

Keywords: Matrimonial property regime contract, testementary
disposition, interpretation of contract, characterization of contract.



ISLAMIYET’TEN ONCEKIi TURK HUKUKUNDAKI
OLUM CEZASINA GENEL BiR BAKIS

AN OVERVIEW OF THE CAPITAL PUNISHMENT
IN PRE-ISLAMIC TURKISH LAW

Dr. (lur.) Hasan DURSUN*

O0Z

Islamiyet’ten 6nceki Tiirk hukuku hakkindaki temel bilgi kaynagi
olan Cin Kaynaklarinin giivenilmez olusu ve diger kaynaklarin yetersiz
olmasina karsin, Tiirklerin baz fiilleri 6liim cezas1 yaptirimina tabi tut-
tuklari, han veya kaganlarin ise mutlak egemenlik yetkisine dayali ola-
rak s6z konusu cezayr verme yetkilerinin bulundugu tartismasizdir.
Tiirk-Mogol Devletinin kurucusu Cengiz Han’in ¢ikarmis oldugu Bii-
yiik veya Altin Yasa Islamiyet’i kabul etmelerinden sonra bile Tiirk
devletleri tizerinde biiyiik bir etki dogurmustur. Eski Tiirklerde o6liim
cezast gerektiren fiillerin ve han veya kaganlarin mutlak egemenlik
yetkilerine dayali olarak bu cezay1 verme yetkilerini gliniimiiz kosulla-
rina gore degerlendirmek tarihsel bir yanilgi olusturacaktir. Zira sugun
hukuki konusunu, bireye, topluma veya devlete ait hukuki varlik veya
menfaatlerin ihlali olusturdugundan, Islamiyet’ten &nceki Tiirk devlet-
lerinin yasamsal derecede 6nem verdikleri s6z konusu varlik veya men-
faatlerin ihlalini vahim ve agir derecede kabul ederek en agir cezai yap-
tinm olan Oliim cezasi yaptirimi ongdrmelerini son derece dogal ve
normal olarak karsilamak gerekir. Ote yandan, han veya kaganlarin
mutlak egemenlik yetkisine dayali olarak dliim cezasi verme yetkilerini
de zamanin ruhuna uygun olarak kabul etmek gerekir. Ciinkii o done-
min belli bagh devletlerin hiikiimdarlarinin mutlak egemenlik yetkisine
dayal: olarak &liim cezasi verebilmeleri dogal karsilandigi gibi islami-
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yet oncesi Tiirk devletlerinden ¢ok daha sonra, somut deyisle, XVIL.
yiizyilda Machiavelli ve Bodin, XVII. yiizyilda ise Hobbes devletin
cikari her seyin iizerinde tutularak hiikiimdarin despotik bir tutum igeri-
sine girebilmesine bile diisiinsel destek vermislerdir. Tiirk hiikiimdarla-
rinin Oliim cezas1 verme yetkisi ile diger hiikiimdarlarin 6liim cezasi
verme yetkisi arasinda temel bir fark bulunmaktadir. Tiirk¢ede il Han
sozcuigii Baris Hakan1 anlamina geldiginden Tiirk hiikiimdarlar1 kural
olarak barisci bir tutum takinmislar ve 6liim cezasi verme yetkilerini
oldukc¢a ayrikst durumlarda kullanmiglardir. Buna karsin, Batidaki hii-
kiimdarlar genellikle yaygin bir bigimde despotik tutum takinmislar ve
oliim cezas1 verme yetkilerini son derece keyfi bir sekilde kullanmislar-
dir. Son olarak, eski Tiirklerde 6liim cezasini gerektiren baz fiillere ve
hiikiimdarin mutlak egemenlik yetkisine dayali olarak s6z konusu ceza-
y1 verebilmesi olgusu dikkate alinarak Tiirklerin barbar bir kavim oldu-
gu, medeniyet kuramadiklart ve kiiltiir seviyelerinin diisiik oldugu so-
nucunun ¢ikartilmamas: gerekir. Ulasilacak bdyle bir sonug¢ agik bir
yanilsama olacaktir. Eski Tiirkler, Cin kiiltiir ve medeniyetinin ¢ekirde-
gini olusturan Yangsao kiiltiir ve medeniyetinin olusturulmasina en
bliytik katkiyr sagladiklar1 gibi kendilerine 6zgii yiiksek bir kiiltiir ve
medeniyet seviyesini de kurmuslardir. Gogebe veya yar1 gogebe kiiltii-
riine uygun olarak ytiksek seviyeli ancak basit ve sade bir kiiltiir ve me-
deniyet olusturan eski Tiirkler hakkinda giiniimiize ulagan bilgi ve bel-
gelerin yetersiz olmas1 ve onlarin kiiltiir ve medeniyetlerinin basit ve
sade olmasi, baz1 Batil diisiiniirleri boyle bir yanilsamaya itmistir.

Anahtar Kelimeler: Mete Han, Cengiz Han, (Cengiz Han) Bii-
yik Yasa, Su¢un Hukuki Konusu, Biiyik Hun Imparatorlugu, Gok-
tiirkler, Uygurlar, Tiirk-Mogol Imparatorlugu, Medeniyet, Kiiltiir.

ABSTRACT

Although Chinese sources, which are the main source of the
knowledge about Turkish law before Islam, are unreliable and other
resources are insufficient, it can be said without hesitation that Turks
subject some acts to the capital punishment and that the khans or
chams have the authority to impose the said punishment based on their
absolute authority. The Great or Golden Law, enacted by Genghis
Khan, who is the founder of Turkish-Mongolian State, had a tremen-



dous influence on the Turkish Law even after they accepted Islam. It
would be an anachronism to evaluate the actions that required capital
punishment in the old Turks and the authority to impose that punish-
ment based on the absolute sovereignty of the khans or chams accord-
ing to today’s conditions. Inasmuch as the legal subject of the crime is
the violation of the legal assets or interests belonging to the individual,
society or the state, the Turkish states before Islam, which are regard-
ed the said assets and interests were vital importance, accepted the
violation of them to a grave and severe degree and ended up envisag-
ing the heaviest criminal sanction capital punishment. That situation
has to be met highly natural and normal. On the other hand, it is nec-
essary to accept the power of khans or chams to impose the death pen-
alty based on their absolute sovereignty, in accordance with the spirit
of the time. Inasmuch as the fact that the rulers of major governments
of that period could impose the death penalty based on their absolute
sovereignty was considered natural as well as much later than the pre-
Islamic Turkish governments, namely, in the XVI. Century, Machia-
velli and Bodin, in the XVII. century, Hobbes even gave intellectual
support to the ruler’s despotic attitude by keeping the interest of the
government above everything else. There is a basic difference be-
tween the Turkish rulers to impose the death penalty and other rulers
to impose the death penalty. Since the word il Han means in Turkish
Khan of Peace, the Turkish rulers, as a rule, adopted a peaceful atti-
tude and used their authority to impose the death penalty in quite ex-
ceptional cases. In contrast, rulers in the West often took a widely
despotic stance and used their power to impose the death penalty in a
highly arbitrary manner. Finally, considering some acts that required
in the ancient Turks and the fact that the ruler could impose the said
punishment based on his/her absolute sovereignty, it should not be
concluded that the Turks are a barbarian tribe, could not establish civi-
lization and had a low level of culture. Such an outcome would be an
obvious illusion. The ancient Turks not only made the greatest contri-
bution to the creation of the Yangsao culture and civilization, which is
the core of Chinese culture and civilization, but also established a high
level of culture and civilization unique to them. The inadequacy of the
information and documents that have survived to the present day



about the ancient Turks, who formed a high-level but simple and plain
culture and civilization in accordance with the nomadic and semi-
nomadic culture and the simple and plain nature of their culture and
civilization have led some Western thinkers to such an illusion.

Keywords: Mo-Tun Khan, Genghis Khan, (Genghis Khan)
Great Law or Yassa, The Legal Subject of the Crime, Great Hun Em-
pire, Gokturks, Uighurs, Turkish-Mongolian Empire, Civilization,
Culture,



