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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baglayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢ ayda bir olmak iizere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayinlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yayinlanip ya-
yinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢alismalar yayim-
lamaktir.

4. Yazilarin; 0zgiin, bagka bir yerde yayimlanmamis veya ya-
yimlanmak {izere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk ya-
zara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢aligma niteligini tastyamayacak olgiide ki-
sa ya da makale formatinin siirlarin1 asacak sekilde uzun olmamalidir.

8. Derginin yaz1 dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanc1 dilde yazilara da yer verilir. Yazi, Tiirk¢e veya yabanci diller-
den herhangi birinde yazilmis olsa dahi 13 kelimeyi agsmayan “baslik”,
150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime aras1 “anahtar ke-
limelerin (keywords)” bulunmasi gerekir. Makalenin ad1, “6z”i, anah-
tar kelimeleri, keywords ve abstract bilgileri Tiirkce ve Ingilizce ola-
rak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin bagina ek-
lenip, Tiirkce veya Ingilizce olarak yazarlari tarafindan makale ile
birlikte gonderilir.

9. Yazar, ad1 ve soyadini, unvanini, goérev yaptigi kurumu, ileti-
sim adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numa-
rasin1 (ORCID) c¢alismasinin basina ekleyecegi iist kapak sayfasi ile
birlikte bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kim-
lik numarasin1 (ORCID) yazmamasi/unutmasi durumunda makalesi
yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iliskin



bilgileri igeren kapak sayfasi bulunan, digerinde bulunmayan iki niis-
ha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 12 punto;
dipnotlarda tek satir araligi ile 10 punto kullanilarak Times New Ro-
man, normal stil karakterinde yazilmali, metin iki yana yaslanmali,
sayfanin tiim kenarlarinda 2,5 cm bosluk birakilmalidir. Baslik ve alt
basliklar disinda koyu (bold) yazi karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama isa-
retlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi ve
adinin sadece bas harfleri biiyiik olur. Verilen kaynak kitap ise kitabin
adi, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale adi ¢ift
tirnak icine alinir. Ancak makalenin yer aldig1 eserin basim yeri ve tarihi-
nin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise makale
yazarmin soyadi ad1, makale adi, dergi ad1 ve sayisi, hangi tarihte ve han-
gi siteden erisildigi bilgilerine sirasi ile yer verilir. Tiim gondermeler ya-
zarin soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale i¢in 6rnek: Demir, Mehmet: “Hakime Hukuki Sorum-
lulugu Nedeniyle Agilan Tazminat Davasi1”, (AUEHFD, C.VII,
S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlar, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz, s.20.

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakga; metin
igindeki ilk (tam) atiflar, “yazarin soyadi, ad1” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agi-
lan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).



12. Makalede “anlatim plani”’na veya “i¢indekiler’’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin sonun-
da yer almalidir.

14. Makale yayimlanmak tizere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklart ve bu haliyle “basila” verdikleri kabul edilir. Bilim-
sellik dlciitlerine uyulmadigl ve olaganin iizerinde yazim yanliglarinin
tespit edildigi yazilar, Yayin Kurulu tarafindan geri ¢evrilir. Makale,
Yargitay Dergisi yayin ilkelerine uygun degilse reddedilir. Reddedilen
yazilar yazarma iade edilmez. Yaym Kurulunun izni olmadik¢a ha-
kemlik siirecine baslandiktan sonra makale geri ¢ekilemez, baska yer-
de yaymlanamaz.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishasi hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi hakem-
ler tarafindan uygun bulunmadigi takdirde durum yazara bildirilir.
Hakem raporlari esasl diizeltme igeriyorsa; rapor, hakem adi belirtil-
meksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler cer-
cevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosu-
luyla makale yayimlanir. Hakemlerin raporlarinin olumsuz olmasi
durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayili
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarica Ode-
necek Telif ve Islenme Ucretleri Hakkinda Yéonetmelik” cercevesinde
telif ve hakem fticreti 6denir. Yazilar yayimlanmak iizere kabul edildi-
g1 takdirde, elektronik ortamda tam metin olarak yayimlamak da dahil
olmak iizere tiim yayin haklar1 Yargitay Dergisi'ne aittir. Yazarlar telif
haklarin1 Yargitay Dergisi’ne devretmis sayilir. Elektronik yayim igin
ayrica telif iicreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.



19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mev-
zuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir
yazilar hakeme gonderilmeyip, Yayin Kurulu karar1 ile yayimlanur.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, ha-
kem raporlar1 arasinda ¢eliski olmasi halinde editoriin goriisii dogrul-
tusunda veya li¢iincii bir hakem raporu alindiktan sonra Yayin Kuru-
lu'nun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numara-
s1 verilir.

22. Dergiye yayinlanmak lizere makale gonderen yazar yukari-
daki yayin ilkelerini kabul etmis sayilir.



JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the



other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime

Hukuki  Sorumlulugu Nedeniyle Acilan Tazminat Davas1”,
(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.



Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
iS”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author.
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be



owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.



ICINDEKILER
CONTENTS

HAKEMLI MAKALELER
PEER REVIEWED ARTICLES

Prof. Dr. Dr. h.c. Hakan HAKERI

Tibbi Uygulama Hatalar1 Nedeniyle A¢ilan
Tazminat Davalarinda Ispat Problemi

The Proof Problem In Compensation Cases
Due To Medical MalpractiCe. ............ccueerireeiiiieeiiee s 239-298

ibrahim Ethem SEZER

COVID-19 Salgin Hastalig1 Siirecinde
Samigin Saglikli Bir Ortamda Yargilanma Hakki

The Right Of The Defendant To Be Tried
In A Healthy Environment During
The COVID-19 EPIdemiC........ccveeiiiiiieeeiiiiee e e eciree e e 299-344

Kenan BASKURU
Bor¢lu Temerriidiinde Ihtar

Notice Of Obligor’s Defaull ...............cocooueiiiiiiiiiiieiiiieiiee e 345-380



ICINDEKILER
CONTENTS

HAKEMSIiZ MAKALELER
ARTICLES

Halil OZDEMIR

Is Kazas1 ve Meslek Hastalig1 Nedeniyle
Sosyal Giivenlik Kurumunun Riicu Alacaginda
Kusurun Belirlenmesi

Determination Of Fault In The Recourse Claim
Of Social Security Institution Due To Work Accident
And Occupational DISEASE .........ceceviuriieeiiiiireeeiiiree e e siier e e s sreeee e 381-495

Osman ATALAY

Tiirk Ceza Hukukunda Tekerriir ve
Miikerrirlere Ozgii infaz Rejimi

Execution System For The Recidivism And
Repeat Offenders In Turkish Penal Code............ccooverviiicnnnnnene 497-546

Ihsan AKCIN

Vakif Mallarma Kars1 Sug Isleyenlerin
Tiirk Ceza Kanunu Uygulamasinda
Hukuki Statiileri

The Legal Status Of Those Who Committed
Against Foundation Property
In The Implementation Of Turkish Criminal Law.............ccccocveennee. 547-560



TIBBi UYGULAMA HATALARI NEDENIYLE ACILAN
TAZMINAT DAVALARINDA iSPAT PROBLEMI

THE PROOF PROBLEM IN COMPENSATION CASES
DUE TO MEDICAL MALPRACTICE

Prof. Dr. Dr. h.c. Hakan HAKERI*

oz

Tibbi uygulama hatalar1 nedeniyle agilan tazminat davalarinda,
taraflarin olayr farkli yansitmalart nedeniyle, ispat problemleri
cikabilmektedir. Konuya iligkin 6zel bir diizenleme bulunmamaktadir.
O nedenle, gerek 6zel hukukta ve gerekse ceza hukukunda genel ispat
kurallariin  uygulanmasi1  gerekir. Bununla beraber tazminat
sorumlulugunda ispata iliskin bazi prensipler 6greti ve uygulama
tarafindan gelistirilmistir. Bu ¢alismada genel olarak ve bu prensipler
esas alinarak, uygulamada ortaya c¢ikan ispat sorunlarinin nasil
coziilecegi ayrintili olarak ele alinmistir.

Anahtar Kelimeler: Tibbi Uygulama Hatalari, Malpraktis, Ispat
Sorunu, Ispat Kurallari, ispat Vasitalari, Ispat Yiikii, Ifadeye Kars: ifade

ABSTRACT

In cases of medical malpractice, evidence problems may arise
because the parties reflect the event differently. There is no special
regulation on the subject in Turkish law. Therefore, general evidence
rules should be applied in both private and criminal law. However,
some principles of proof in compensation cases have been developed by
doctrine and practice. In this study, | discussed the evidence problems
in general and based on these principles in malpractice cases.

Makalenin Gelis Tarihi :19/12/2022
Makalenin Kabul Tarihi : 11/05/2023

*  Tip Hukuku Enstitiisii Bagkani,
e-mail: tiphukuku@gmail.com

ORCID: https://orcid.org/0000-0001-6699-1642



Keywords: Medical Malpractice Errors, Evidence in Private
Law and Criminal Law, Problem of Proof, Rules of Evidence, Means
of Proof, Burden of Proof, Statement against Statement.



COVIiD-19 SALGIN HASTALIGI SURECINDE SANIGIN
SAGLIKLI BiR ORTAMDA YARGILANMA HAKKI

THE RIGHT OF THE DEFENDANT TO BE TRIED
IN AHEALTHY ENVIRONMENT DURING
THE COVID-19 EPIDEMIC

ibrahim Ethem SEZER!

oz

Sanigin saglikli bir ortamda yargilanma hakki, ceza yargilama-
sina muhatap olan sanigin yargilama sirasinda bulundugu, adliye bina-
s1, durugma salonu gibi fiziksel mekanlarin temiz olmasini gerektirir.
Tiim diinyada ve iilkemizde yasanan covid-19 salgin hastaligi, sanigin
saglikli bir ortamda yargilanma hakkinin énemini ortaya koymustur.
S6z konusu hak geregince, adalet hizmetlerinden sorumlu idare ve
ceza muhakemesi sijjeleri, sanigin bulundugu fiziksel mekanlarin te-
mizligine 6zen gostermekle yiikiimliidiir. Aksi bir durumda sanik,
saglikli bir ortamda yargilanma hakkinin kusurlu bir sekilde ihlal
edilmesi sebebiyle, gordiigii zararlarin tazmin edilmesini idaren talep
edebilecektir. Zarari tazmin eden idare, zarar gérene 6dedigi tazmina-
t1, zarara sebep olan kusurlu adliye ¢alisani, kolluk personeli, Cumhu-
riyet savcisi ve hakimlerden talep edecektir.

Sanigin saglikli bir ortamda yargilanma hakkinin adil yargilan-
ma hakki kapsaminda da degerlendirilmesi gerekir. Nitekim saglikli
bir ortamda yapilmayan yargilamanin adil oldugundan ve sanigin ken-
disini gerektigi gibi savunabileceginden bahsedebilmek miimkiin de-
gildir. Mevcut anayasal ve yasal diizenlemelerin salgin doneminde,
sanik ve Ozgiirliikler lehine yorumlanarak uygulanmasi ile sanigin

Makalenin Gelis Tarihi : 06/12/2022
Makalenin Kabul Tarihi : 11/05/2023

1 Dicle Universitesi, Sosyal Bilimler Enstitiisii, Kamu Hukuku, Doktora Ogrencisi,
e-mail: iesezer2023@gmail.com.

ORCID: https://orcid.org/0000-0003-3857-9962



saglikl bir ortamda yargilanma hakkini temin etmek miimkiindiir.

Anahtar Kelimeler: Covid-19, salgin hastalik, sanik, saglik
hakki, adil yargilanma hakki.

ABSTRACT

The right of the accused to be tried in a healthy environment
requires that the physical places such as the courthouse and the
courtroom where the accused is present during the trial must be clean.
The covid-19 epidemic disease experienced all over the world and in
our country has revealed the importance of the right of the accused to
be tried in a healthy environment. In accordance with this right,
administrative and criminal procedure subjects responsible for justice
services are obliged to pay attention to the cleanliness of the physical
spaces where the accused is located. Otherwise, the accused may
demand compensation from the administration for the damages he has
suffered due to the faulty violation of his right to a trial in a healthy
environment. The administration that compensates the damage will
demand the compensation paid to the injured person from the faulty
court employee, law enforcement personnel, public prosecutor and
judges who caused the damage.

The right of the accused to be tried in a healthy environment
should also be evaluated within the scope of the right to a fair trial. As
a matter of fact, it is not possible to say that the trial that is not held in
a healthy environment is fair and that the accused can defend himself
properly. It is possible to ensure the right of the accused to be tried in
a healthy environment by interpreting and applying the current
constitutional and legal regulations in favor of the accused and
freedoms during the epidemic period.

Keywords: Covid-19, epidemic disease, accused, right to
health, right to fair trial.



BORCLU TEMERRUDUNDE iHTAR
NOTICE OF OBLIGOR’S DEFAULT

Kenan BASKURU*
oz

6098 sayu Tiirk Bor¢lar Kanunu’na gore bor¢lu temerriidii, Ka-
nunun ikinci ayriminda, borglarin ifa edilmemesinin sonuglar1 basligi
altinda ele alinmistir. Baska bir ifadeyle bor¢lu temerriidii, bir tiir bor-
ca aykirilik olarak diizenlenmistir. Bor¢lu temerriidii i¢in Kanunda,
borcun muaccel olmasi ve alacaklinin ihtar1 aranmais, salt borcun talep
edilebilir olmasi ise yeterli goriilmemistir. Kural olarak bor¢lunun
temerriidii i¢in ihtar gerekse de yine Kanun bu kurala birtakim istisna-
lar getirmis, vadenin taraflarca belirlendigi haller ile haksiz fiilden
dogan istemler ve sebepsiz zenginlesmenin iadesinde bor¢lunun te-
merriidii i¢in ihtar aranmamistir. Boylece borglu ile alacaklinin men-
faatleri dengelenmistir. Bu g¢alismada temerriit halinin borglu baki-
mindan ciddi sonuglar1 bulunmasi karsisinda, temerriit thtar1 kavrami
ile bor¢lunun temerriide diismesi i¢in ihtara gerek olmayan haller in-
celenecektir. Bu kapsamda; gegerli bir ihtarin unsurlar iizerinde de-
gerlendirmeler yapilacak, ihtar niteligini haiz bagkaca is ve islemlere
deginilecektir. Calismanin son boliimiinde ise borclu temerriidii igin
ithtara gerek olmayan haller ele alinacaktir. Bor¢lu temerriidiiniin so-

nuglari ise bu ¢calismada inceleme dis1 birakilmistir.

Anahtar Kelimeler: Bor¢lu Temerriidii, Temerriit {htar1, Thtar,
Ihtar Niteligindeki Islemler, Thtarin Gegerliligi.

ABSTRACT
In the Turkish Code of Obligations numbered 6098, the obligor's
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default is regulated under the heading of the consequences of non-
performance in the second distinction of the Law. In other words,
obligor’s default is regulated as a kind of breach of debt. In order for
the obligor to default, the Law requires that the debt be due and the
creditor's warning is sought. So the debt can be claimed is not
considered sufficient for default. Although the rule requires a warning
for the obligor’s default, the Law has brought some exceptions to this
rule. In cases where the maturity is determined by the parties, claims
arising from tort and unjust enrichment no notice is sought for the
obligor’s default. Thus, the interests of the obligor and creditor are
balanced. In this study, in the face of the serious consequences of
obligor’s default, the concept of notice of default and situations that
do not require a notice will be examined. In this context, evaluations
will be made on the elements of the notice of default and other works
and transactions similar to the notice of default will be mentioned. The
results of the obligor’s default are excluded from this study.

Keywords: Obligor’s Default, Notice, Default Notice, Validity
of Notice, Actions Similar to Notice.



iS KAZASI VE MESLEK HASTALIG| NEDENIYLE
SOSYAL GUVENLIK KURUMUNUN RUCU ALACAGINDA
KUSURUN BELIiRLENMESI

DETERMINATION OF FAULT IN THE RECOURSE CLAIM OF
SOCIAL SECURITY INSTITUTION DUE TO WORK ACCIDENT
AND OCCUPATIONAL DISEASE

Halil OZDEMIR?

(074

5510 sayili Kanunda Sosyal Giivenlik Kurumunun igveren ve
iclincli  kisilerden riicu alacagr kusur sorumlulugu olarak
diizenlenmistir. Bu nedenle is kazasi ve meslek hastaliginda igveren ve
iclinci  kisilerin ~ riicuya konu  sorumluluk  miktarlarinin
belirlenmesinde kusurlarinin aidiyet ve oraninin tespiti gerekmektedir.
Kurumun riicu alacaginda igveren ve iciincii kisilerin kusurlarinin
belirlenmesi  farkli yasalara ve kriterlere baghdir. Kusurun
belirlenmesi bilirkisi araciligi ile yapildig1 gibi zararlandirici olayda
miichir sebep ve kagmilmazlhigin da dikkate alinmasi gerekmektedir.
Ayrica caza mahkemesi kararlarinda kesinlesen maddi olgunun da
dikkate alinmas1 gerekmektedir.

Anahtar Kelimeler: Sosyal Giivenlik Kurumu riicu alacagi,
kusur sorumlulugu, miicbir sebep, kagmilmazlik, bagislanamaz kusur,
agir kusur, kaginilmaz maluliyet, bilirkisi kusur raporu, ceza mahkemesi
kararlarmin baglayiciligi, haksiz tahrik indirimi, hatir tagimaciligi.

ABSTRACT
Recourse claim of the Social Security Institution from the
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employer and third parties is regulated as fault liability in the Law No.
5510. For this reason, in work accident and occupational disease
determination of the amount of liability and fault rate is necessary in
identifying the liability amounts related to the recourse by the
employer and the third parties. Determining the faults of the employer
and third parties in the recourse claim of the institution depends on
different laws and criteria. As well as the determination of the fault is
done through the expert, the force majeure and inevitability must also
be taken into account in the damaging case. Also, the material fact that
has been finalized in the decisions of the criminal court must be
considered.

Keywords: Social Security Institution, recourse claim, fault
liability, force majeure, inevitability, inexcusable fault, gross fault,
inevitable disability, expert fault report, bindingness of criminal court
decisions, unfair provocation discount, giving a lift.



TURK CEZA HUKUKUNDA TEKERRUR ve
MUKERRIRLERE OZGU INFAZ REJIiMi

EXECUTION SYSTEM FOR THE RECIDIVISM AND
REPEAT OFFENDERS IN TURKISH PENAL CODE

Osman ATALAY *
(074

Ik defa sug isleyen sanik ile daha dnceden bir veya birden fazla
sug isleyen miikerrir sanigin, toplum agisindan gosterdikleri tehlikelilik
ayni oranda ve boyutta degildir. Bu nedenle her ceza kanununda ilk
defa su¢ isleyen kisilere nazaran miikerrir su¢lular hakkinda, daha agir
cezai yaptirimlar veya bu kisiler hakkinda daha 6zel ve sik1 infaz rejim-
leri ongoriilmistiir. Tekerrir(miékerrirlik), eski 765 Sayii TCK 'min 81.
Maddesinde, “cezada artirim nedeni” Olarak diizenlenmis iken, yeni
5237 Sayili TCK. 'min 58. Maddesinde, cezada artirim nedeni degil, in-
faz agsamasinda dikkate alinmasi gereken bir “infaz rejimi” olarak di-
zenlenmigtir. Tekerriir hiikkiimlerinin uygulanabilmesi i¢in, 6nceki
mahkamiyetin kesinlesmesi aranmis, ancak tekerriire iliskin siirelerin
islemeye baslamasi agisindan onceki mahkiimiyetin infaz edilmis olmast
sartt aranmistir. Miikerrir kiginin infazimin ve denetimli serbestlik ted-
birlerinin nasil ve ne sekilde yapilacagi da yeni 5275 Sayili
CGTMHK. nun 108. Maddesinde diizenlenmistir. Bu makalede, teker-
riir(miikerrirlik), uygulanma sartlari, ertelenmis cezada tekerriir, ikinci
kez miikerrirlik, miikerrirlerde denetim siiresi, tekerriir ve miikerrirlere
6zgl infaz rejiminin uygulanmasi Yargitay kararlar: 15181inda incelen-
meye calisilmistir. Ayrica miikerrirlere 6zgii infaz rejiminde miiddet-
name hesaplamalar1 6rneklerle agiklanmustir. Miikerrirlikle ilgili uygu-

lamada karsilasilan sorunlar ve ¢6ziim Onerileri belirtilmistir.
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Anahtar Kelimeler: Infaz, Miikerrirlik, Tekerriir, Denetim
Siiresi.

ABSTRACT

The danger posed for the society by the defendant who has
committed a crime for the first time is not of the same amount and rate
with the repeat offender who has committed one or more than one
crime before. For this reason, in every criminal law when compared to
the first time offenders, for repeat offenders severer criminal sanctions
or more specific and strict execution systems are envisaged. While in
the Article 81 of the Obsolete Turkish Penal Code No 765, repeat of the
offence (recidivism) regulated as the reason to increase penalty, in the
new Turkish Penal Code No 5237 in the Article 58 it is regulated as a
system of execution necessary to be considered not as the reason to
increase penalty. For the recidivism provisions to be enforced, prior
conviction required to be sentenced; however, in terms of the periods
regarding the repeat offending to be started the condition that the prior
conviction should have been executed is requisite. How and in what
way the execution of the repeat offender and probation measures will be
carried out are regulated in Article 108 of the new CGTIHK (Law on
The Execution of Sentences and Security Measures). In this paper,
recidivism (repeat offending), enforcement conditions, recidivism in
suspended sentence, second time repeated offending, supervision period
of repeat offenders, enforcement of the execution system for the
recidivism and repeat offenders are tried to be analyzed in the light of
Court of Cassation decisions. Also, calculation of the legal status
summary is explained with examples in the execution system specific to
repeat offenders. Issues that are faced regarding the enforcement of
repeat offending and offers for solutions to them are specified.

Keywords: Execution, Repeat Offending, Recidivism,
Supervision Period.



VAKIF MALLARINA KARSI SUC ISLEYENLERIN TURK
CEZA KANUNU UYGULAMASINDA HUKUKI STATULERI

THE LEGAL STATUS OF THOSE WHO COMMITTED
AGAINST FOUNDATION PROPERTY IN THE
IMPLEMENTATION OF TURKISH CRIMINAL LAW

fhsan AKCIN3

(074

Tiirk Kanunu Medenisinin yiiriirliige girmesinden dnce ve sonra
kurulan vakiflarin tiizel kisilik kazanmalari, miitevelli heyetinde veya
organlarinda gorev yapan lyeleri ile diger personelinin gorevleri
nedeniyle zilyetligi kendilerine devredilmis olan veya koruma ve
gozetimiyle yikiimli olduklar1 vakif mallarin1  zimmetlerine
gecirmeleri halinde “kamu gorevlisi” dolayisiyla eylemlerinin, diger
kosullari1 da tasimasi durumunda 5237 sayih TCY’nin 247.
maddesinde diizenlenen zimmet sugunu olusturup olusturmadiginin
incelenmesine iliskindir.

Anahtar Kelimeler: Vakiflar, Kamu Gorevlisi, Tirk Kanunu
Medenisinin yiirtirliige girmesinden 6nce ve sonra kurulan vakiflar,
Zimmet Sucu.

ABSTRACT

Due to the fact that foundations established before and after the
entry into force of the Turkish Civil Code, acquire legal personality,
members of the board of trustees or organs and other personnel,
transfer of actual posession or examining whether the actions of a
"public official” in case they embezzle the foundation properties that
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they are obliged to protect and monitor, if they also meet the other
conditions, constitute the crime of embezzlement regulated in Article
247 of the Turkish Criminal Code numbered 5237.

Keywords: Foundations, public officer, Foundations established
before and after the entry into force of the Turkish Civil Code,
embezzlement.



