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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baslayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢ ayda bir olmak iizere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayinlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yayimlanip
yayinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢alismalar
yayimlamaktir.

4. Yazilarin; 6zgilin, baska bir yerde yayimlanmamis veya
yayimlanmak tizere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk
yazara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢aligma niteligini tasiyamayacak olcilide
kisa ya da makale formatinin sinirlarini1 asacak sekilde uzun olmamalidir.

8. Derginin yazi dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanci dilde yazilara da yer verilir. Yazi, Tiirkce veya yabanci
dillerden herhangi birinde yazilmis olsa dahi 13 kelimeyi agsmayan
“baglik”, 150-350 kelime arasi “6z (abstract)” ve 5-8 kelime arasi
“anahtar kelimelerin (keywords)” bulunmasi gerekir. Makalenin adi,
“0z1, anahtar kelimeleri, keywords ve abstract bilgileri Tiirkce ve
Ingilizce olarak makale ile birlikte yer alir. Bu bilgiler sirasiyla
yazinin basina eklenip, Tiirke veya Ingilizce olarak yazarlar
tarafindan makale ile birlikte gonderilir.

9. Yazar, ad1 ve soyadini, unvanini, gérev yaptig1 kurumu, iletisim
adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numarasin
(ORCID) c¢alismasinin bagina ekleyecegi list kapak sayfasi ile birlikte
bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kimlik
numarasini  (ORCID) yazmamasi/unutmasi durumunda makalesi
yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iligkin



bilgileri iceren kapak sayfasi bulunan, digerinde bulunmayan iki niisha
halinde gonderilir. Yazi, ana metinde 1,5 satir araligi ile 12 punto;
dipnotlarda tek satir aralig1 ile 10 punto kullanilarak Times New Roman,
normal stil karakterinde yazilmali, metin iki yana yaslanmali, sayfanin
tim kenarlarinda 2,5 cm bosluk birakilmalidir. Baslik ve alt basliklar
disinda koyu (bold) yazi karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralari noktalama
isaretlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi
ve adinin sadece bas harfleri biiylik olur. Verilen kaynak kitap ise kitabin
ad, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale adi ¢ift
tirnak igine alinir. Ancak makalenin yer aldigi eserin basim yeri ve
tarihinin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise
makale yazarinin soyadi, ad1, makale ad1, dergi ad1 ve sayisi, hangi tarihte
ve hangi siteden erisildigi bilgilerine siras1 ile yer verilir. Tim
gondermeler yazarm soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale icin o6rnek: Demir, Mehmet: “Hakime ) Hukuki
Sorumlulugu Nedeniyle Agilan Tazminat Davasi1”, (AUEHFD,
C.VII, S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz, s.20.

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakc¢a; metin
icindeki ilk (tam) atiflar, “yazarin soyadi, adi” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle
Acilan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).



12. Makalede “anlatim plani”na veya “i¢indekiler’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin
sonunda yer almalidir.

14. Makale yayimlanmak iizere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklar1 ve bu haliyle “basila” verdikleri kabul edilir.
Bilimsellik Olgiitlerine uyulmadigt ve olaganin iizerinde yazim
yanlislarinin tespit edildigi yazilar, Yaymn Kurulu tarafindan geri
cevrilir. Makale, Yargitay Dergisi yaymn ilkelerine uygun degilse
reddedilir. Reddedilen yazilar yazarma iade edilmez. Yayin
Kurulunun izni olmadik¢a hakemlik siirecine baslandiktan sonra
makale geri ¢ekilemez, baska yerde yayinlanamaz.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishasi hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi
hakemler tarafindan uygun bulunmadigi takdirde durum yazara
bildirilir. Hakem raporlar1 esasl diizeltme igeriyorsa; rapor, hakem adi
belirtilmeksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler
cercevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi
kosuluyla makale yayimlanir. Hakemlerin raporlarinin olumsuz
olmas1 durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayil
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarinca
Odenecek Telif ve Islenme Ucretleri Hakkinda Yonetmelik”
cergevesinde telif ve hakem tcreti 6denir. Yazilar yayimlanmak iizere
kabul edildigi takdirde, elektronik ortamda tam metin olarak
yayimlamak da dahil olmak iizere tiim yayin haklar1 Yargitay
Dergisi'ne aittir. Yazarlar telif haklarim1 Yargitay Dergisi’ne devretmis
sayilir. Elektronik yayim i¢in ayrica telif licreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.



19. Dergide ceviri eserlere, kitap ve karar incelemelerine,
mevzuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu
tiir yazilar hakeme gonderilmeyip, Yayin Kurulu karari ile yayimlanir.

20. Makalenin yayimlanmasi icin en az iki hakemin kabuli,
hakem raporlar1 arasinda ¢eliski olmasi halinde editoriin goriisii
dogrultusunda veya ii¢lincii bir hakem raporu alindiktan sonra Yayin
Kurulunun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak sira numarasi
verilir.

22. Dergiye yayinlanmak {izere makale gonderen yazar
yukaridaki yayin ilkelerini kabul etmis sayilir.



JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the



other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime
Hukuki  Sorumlulugu Nedeniyle Acilan Tazminat Davasi1”,

(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.



Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
iS”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author,
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be



owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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TEORI VE UYGULAMA ACISINDAN MARKA
TESCILINDE KOTU NiYETIN ROLU

THE ROLE OF BAD FAITH IN TRADEMARK REGISTRATION
IN TERMS OF THEORY AND PRACTICE

Prof. Dr. Hayri BOZGEYIK*
Fatih Mehmet TABUR**

Oz

Marka tescilinde kotii niyetin rolii, teori ve uygulama agisindan
onemini ve giincelligini koruyan konulardan biridir. Bu nedenledir ki
kotii niyetin tanimi, uygulama alani, hangi hallerde kotii niyetli tescil
basvurusunun soz konusu oldugu konular sik sik 6greti ve yargi
kararlarinin konusu olabilmektedir. Bu ¢alismada oOncelikle SMK
Oncesi ve sonrast donemde kotii niyetin marka tescilinde oynadigi role
iliskin ogreti goriisleri incelenecek, sonrasinda ise Tiirk Yargi
Kararlar1 ve ABAD Kararlar1 c¢er¢evesinde, kotii niyetin tanimu,
uygulama alan1 ve hangi hallerde kotii niyetli tescil basvurusunun séz
konusu olabilecegine iliskin degerlendirmelere yer verilecektir.

Anahtar Kelimeler: koti niyet, marka tescili, teori ve
uygulama, yargi kararlari, hiikiimsiizliik

Abstract

The role of bad faith in trademark registration is one of the
important issues in theory and practice. The definition of bad faith, its
scope of application, and the circumstances under which a bad faith

Makalenin Gelis Tarihi : 02/03/2024
Makalenin Kabul Tarihi : 11/07/2024

*  Prof. Dr., Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi,

e-mail: hbozgeyik@aybu.edu.tr

ORCID: https://orcid.org/0000-0002-9974-7459

Hakim, Ankara Yildirim Beyazit Universitesi Sosyal Bilimler Enstitiisii Ozel
Hukuk Yiiksek Lisans Programi, Ankara Fikri ve Smai Haklar Hukuk

Mahkemesi, Ankara, Tiirkiye, fattihmehmettabur@hotmail.com,
ORCID 0009-0004-6344-3762
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trademark registration application is in question are among the current
problems of the doctrine and judicial authorities. In this study, firstly,
the doctrinal opinions on the role of bad faith in trademark registration
before and after the IPL will be examined, and then, within the
framework of Turkish Judicial Decisions and CJEU Decisions, the
definition of bad faith, its scope of application and the cases in which a
bad faith registration application may be in question will be evaluated.

Key words: bad faith, registration of trademark, theory and
practice, judicial decisions, invalidity



TAPUSUZ TASINMAZLARDA LEX COMMISSORIA
YASAGI VE BiR YARGITAY KARARI iNCELEMESI

LEX COMMISSORIA PROHIBITION FOR UNTITLED
IMMOVABLE PROPERTIES AND A REVIEW OF A
DECISION OF THE COURT OF CASSATION

Prof. Dr. Ozlem TUZUNER*
isa AKANSEL**

OZET

Tiirkiye Cumhuriyeti’nde kadastrodan gegmemis satihlar ve 6zel
miilkiyete elverisli olduklar1 halde tapu siciline kaydedilmemis
tasinmazlar hala bulunur. Bunlara 6gretide ve yargi kararlarinda bazen
kisaca tapusuz veya tapuda kaydi olmayan tasinmaz denir. Elbette
tapulu ve tapusuz tasinmazlarin hukuki rejimleri farklidir. Tapusuz
taginmazlar tizerindeki zilyetlik tasinirlarda oldugu gibi sihhat sekli
aranmayan sozlesmelere, baska deyisle adi senede konu edilebilir.
Ayrica Yargitay, tapusuz tasinmazlar iizerinde tagiirlar gibi tasarruf
edilmesini uygun goriir. Lex commissoria yasagi hem tasinir hem de
tasinmaz rehninde Roma hukukundan bu yana uygulanan ve rehin
vereni koruyan temel ilkedir. Buna gore rehinli alacakli, rehinle temin
edilen alacak kendisine ifa edilmese bile rehin verilmis esyanin
miilkiyetini direkt edinemez. Iste bu calismada incelenen Yargitay
ildami, tapusuz tasinmazin tasarruf islemine konu edilmesini normal
karsilar ve tapusuz taginmaz rehni hakkinda lex commissoria yasagini
dogallikla tatbik eder. Bu yasagin tapusuz taginmazlara sirayeti
tartisilmaya muhtagtir. Tapusuz tasinmaz rehni esnasinda lex

Makalenin Gelis Tarihi : 03/05/2024
Makalenin Kabul Tarihi : 11/07/2024

Profesor Doktor, Anadolu Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim
Dali, e-mail: ozlemtuzuner@gmail.com

ORCID: https://orcid.org/0000-0002-5575-3400

Hakim, Milas Adliyesi, e-mail: aknslisa@gmail.com
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commissoria yasagmma aykirt sozlesme kaydi, gecerlilik veya
gecersizlik yoniinden incelenirse literatiire katki saglanabilir.

Anahtar Kelimeler: Tapusuz taginmaz, tapusuz tasinmaz rehni,
lex commissoria, lex commissoria yasagina aykiri sézlesme

ABSTRACT

In the Republic of Tiirkiye, there are still areas that have not been
cadastrally surveyed and immovable properties that are not registered in
the title deed (land registry) although they are suitable for private
ownership. In the literature and judicial decisions, these are referred to as
untitled (titleless) immovable properties. The legal regimes of titled and
untitled immovable properties are obviously different. Possession of
immovable property without a title deed may be subject to contracts that
do not require a form of validity, in other words to an ordinary deed as in
the case of movable property. Furthermore, the Court of Cassation
considers it appropriate to dispose of untitled immovable property in the
same way as movable property. The prohibition of lex commissoria, or
forfeiture clause, is a fundamental principle that has been applied for
both movable and immovable pledges since Roman law and protects the
pledgor. Accordingly, even if the pledged creditors fail to collect the
receivable secured by the pledge, they cannot directly acquire ownership
of the pledged property. The decision of the Court of Cassation of the
Republic of Tiirkiye examined in this study explains the application of
the prohibition of lex commissoria for pledges on immovable property
without title deeds. The extension of this prohibition to untitled
immovable property needs to be discussed. A contribution to the
doctrine can be made if the contractual clause contrary to the prohibition
of lex commissoria for pledges on untitled immovable property is
examined in terms of validity or invalidity.

Keywords: Untitled (Titleless) Immovable Properties, Pledges
on Immovable Property without Title Deeds, Lex Commissoria,
Contractual Clause Contrary to the Prohibition of Lex Commissoria



DIJITALLESEN DUNYADA COCUKLARIN
UNUTULMA HAKKI

CHILDREN'S RIGHT TO BE FORGOTTEN
IN ADIGITALIZED WORLD

Dr. Firdevs YUZBASI TOBAZ®

OZET

Teknolojinin gelismesi ile internet hayatimiza hizli bir sekilde
girmis, cografi sinirlart agmis, bilginin giincelligini dikkate almaksizin
yayllmasinda kolaylik saglamis, her tirlii veriyi saniyeler iginde
kullanicilar i¢in erisilebilir kilmistir. Bu nedenle kisilerin; internetin
hi¢cbir seyi unutmayan hafizasina kars1 korunmasi, bir daha hatirlamak
istemeyecekleri olaylarin yeniden karsilarina c¢ikmamasi, Ozetle
unutularak yasamlarina devam etmelerini saglamak adma “unutulma
hakki” adli yeni bir hak ortaya ¢ikmis ve bu hak 2014 yilinda Avrupa
Birligi Adalet Divam (ABAD) tarafindan verilen Google Ispanya
karar1 ile uluslararast hukukta kabul gérmeye baslamistir. Belirtmek
gerekir ki unutulma hakkinin uygulanmasi, veri 6znesinin c¢ocuk
oldugu durumlarda daha 6nem kazanmaktadir. Ciinkii giiniimiizde
internette bilgilerini paylasan kisilerin kayda deger bir kismim
cocuklar olusturmaktadir ve ¢ocugun kisisel verileri {izerindeki
hakimiyeti, yetiskinlerinki gibi kontrolii altinda degildir. Nitekim
cocuklar verilerinin islenmesinin doguracag riskler ve sonuglar, sahip
olduklar1 haklar konularinda ¢ok bilgi sahibi degildir. Ote yandan
uygulamada cocuklarin dijital medyada temsilinin problemli oldugu
ve cocuk haklarina saygili habercilik agisindan davranis ilkeleri
olmasina karsin bu ilkelerin ihlal edildigi, 6zellikle medyada yer alan
iceriklerde ¢ocuklarin temsilinde bir¢ok kalip yargi kullanilmis oldugu
goriilmektedir. Bu nedenle yetiskinliklere oranla daha bilingsiz ve
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savunmasiz olan ¢ocuklarin, veri isleme siirecinde {istlin yararlarinin
dikkate alinmasi1 ve dijital diinyanin tehlikelerinden daha 6zel bir
sekilde korunmasi gerekmektedir. Bu nedenle bu ¢alismada, dncelikle
unutulma hakkinin tanimi ve kapsamina iliskin genel agiklamalarda
bulunularak hakkin ¢ergevesi ¢izilmis, sonrasinda unutulma hakkinin
gerekliligi, Genel Veri Koruma Tiziigli'nde (GDPR) ve Tirk
hukukunda unutulma hakkinin goériinimii, ¢ocuklar &zelinde
degerlendirmelerde bulunularak incelenmistir.

Anahtar Kelimeler: Cocuk, Unutulma Hakki, GDPR, KVKK,
Dijital Medya.

ABSTRACT

With the development of technology, the internet has quickly
entered our lives, transcended geographical borders, facilitated the
dissemination of information regardless of the currentness of information
and news, and made all kinds of data accessible to users within seconds.
For this reason, people; A new right called the "right to be forgotten™ has
emerged in order to protect the internet against the memory that never
forgets anything, to prevent events that they do not want to remember
again, to ensure that they continue their lives by being forgotten, and this
right was granted by the Court of Justice of the European Union (CJEU)
in 2014. With this decision, it began to be accepted in international law.It
should be noted that the implementation of the right to be forgotten
becomes more important in cases where the data subject is a child.
Because today, a significant portion of the people who share their
information on the internet are children, and the child's control over their
personal data is not under the control of adults. As a matter of fact,
children do not have much knowledge about the risks and consequences
of processing their data and the rights they have. On the other hand, it is
seen that the representation of children in digital media is problematic in
practice and although there are principles of conduct in terms of
journalism that respects children’s rights, these principles are violated and
many stereotypes are used in the representation of children, especially in
the content in the media. For this reason, children, who are more
unconscious and vulnerable than adults, need to have their best interests
taken into account in the data processing process and be protected more



specifically from the dangers of the digital world. For this reason, in this
study, first of all, the framework of the right was drawn by making general
explanations about the definition and scope of the right to be forgotten,
and then the necessity of the right to be forgotten, the appearance of the
right to be forgotten in the General Data Protection Regulation (GDPR)
and Turkish law were examined by making evaluations specific to
children.

Keywords: Child, Right to be Forgotten, GDPR, KVKK,
Digital Media.



TURK CEZA KANUNU (TCK)'NDA
GOCMEN KACAKCILIGI SUCU

CRIME OF MIGRANT SMUGGLING IN THE
TURKISH PENAL CODE (TPC)

Celal Hakan KAN*

Ozet

Disiplinler arast bir 6zellige sahip olmasindan dolay1 bir¢ok
bilim alaninda degisik ac¢ilardan ele alinan go¢ olgusu, ceza hukuku
baglaminda go¢men kagake¢iligi sucu olarak karsimiza ¢ikmaktadir.
Bu sug, Tiirk Ceza Kanunu (TCK)'nun Uluslararasi Suglar boliimiinde
79. maddesinde yer almaktadir. Cogunlukla organize bir bigimde
gerceklestirilen ve sinir otesi bir karakter tasiyan gocmen kagakcilig
sucu, global bir problem olarak diinya genelinde yaganmaktadir. Hem
diizensiz go¢ akinlart hem de bunun sonucunda ortaya ¢ikan gé¢cmen
kacakgiligi etkinlikleri, cogu devlet tarafindan sikca bir giivenlik riski
olarak degerlendirilmektedir. Fakat gdo¢men kacakeiligr eylemleri,
sadece devletlerin giivenligini tehdit etmekle kalmayip, Ozellikle
yasam hakki ve bedensel dokunulmazlik gibi konularda gé¢menlerin
de giivenligini tehlikeye atmaktadir. Bu baglamda, meseleye karsi
miicadele amaciyla Palermo Sozlesmesi ve bu sozlesmeye ek olarak
kabul edilen Gogmen Kacak¢iligina Karsi Protokol, gd¢men
kacak¢iligimi  su¢ olarak tanimlamak tlizere devletlere cesitli
sorumluluklar yiiklemektedir. TCK’da da bu sdzlesmeye uygun bir
sekilde gocmen kacake¢iligi faaliyetlerine dair cezai yaptirimlar
getirilmistir. Bu calisma kapsaminda, gé¢gmen kacgakciligi sugu Tiirk
Ceza Kanunu cercevesinde devletin ve insan giivenligine yonelik
yaklagimlar altinda ele alinarak ¢ikarimlarda bulunulmustur.
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Anahtar Kelimeler: Gog¢, gocmen kagakeiligi, Tiirk Ceza
Kanunu, uluslararasi suclar.

Abstract

Due to its interdisciplinary nature, the phenomenon of migration,
which is approached from various perspectives in many fields of science,
emerges in the context of criminal law as the crime of migrant
smuggling. This offense is regulated in Article 79, under the section of
International Crimes, of the Turkish Penal Code (TPC). Often carried out
in an organized manner and possessing a transnational character, the
crime of migrant smuggling represents a global problem experienced
worldwide. Both irregular migration flows and the resultant migrant
smuggling activities are frequently considered a security risk by many
states. However, actions of migrant smuggling not only threaten the
security of states but also endanger the safety of migrants, especially
concerning the right to life and bodily integrity. In this context, to combat
this issue, the Palermo Convention and its supplementary Protocol
against the Smuggling of Migrants impose various obligations on states
to define migrant smuggling as a criminal offense. The TPC also imposes
criminal sanctions on migrant smuggling activities in accordance with
this convention. This study analyzes the crime of migrant smuggling
within the framework of the Turkish Penal Code, considering approaches
related to the security of the state and human security, and draws
conclusions.

Keywords: Migration, migrant smuggling, Turkish Penal Code,
international crimes.






CEZA MUHAKEMESI HUKUKUNDA TEMYiZ KANUN
YOLUNDA SEBEP GOSTERME ZORUNLULUGU

OBLIGATION TO DEMONSTRATE
GROUNDS FOR APPEAL

Saadet KAMER*

Oz

Modern ceza muhakeme hukukunun amaci, evrensel hukuk
kurallar1 dikkate alinarak maddi gercegi ortaya ¢ikarmaktir. Maddi
gergege ulasmak amaciyla gergeklestirilen yargilama siirecinde hatalar
ya da daha genis ifade ile hukuka aykiriliklar meydana gelebilmektedir.
Yargilama siirecinde gergeklesen hukuka aykiriliklarin giderilmesi,
uygulama birliginin saglanmasi ve adalete giivenin artirilmasi amaciyla
“kanun yollar1 sistemi” kabul edilmistir. Kanun yolu sistemi ile;
mahkemelerin verdikleri kararlar bir baska mahkeme tarafindan
denetlenmekte, bulunmasi halinde hukuka aykiriliklar giderilmektedir.
Ulkemizde 2005 yilinda ceza muhakeme hukukunda reform
gergeklestirerek; istinaf kanun yolunu uygulamaya gecirilmis, temyizde
sebeple sirli inceleme ilkesi benimsemis, belirlenen ceza miktari
tizerindeki mahktmiyet kararlarinin kendiliginden temyize tabi olmasi
ilkesinden (otomatik temyiz) vazgecilmis, bolge adliye mahkemelerinin
bir kisim kararlarina yonelik temyiz yasa yoluna bagvurulabilme kurali
kabul edilmistir.

Makalede; ceza yargilama hukukumuza 5271 sayili Kanun’la
giren “temyizde sebeple sinirli inceleme ilkesi” 6ncelikle insan haklari
kapsaminda ele alinacak, bu ilkenin kapsami incelenecek, Yargitay
kararlar1 kapsaminda bu ilkenin nasil yorumlandigi ortaya
konulacaktir. Bu Makalede; temyiz kanun yolunda “sebep”

Makalenin Gelis Tarihi :19/12/2023
Makalenin Kabul Tarihi : 11/07/2024

*

Emekli Yargitay Tetkik Hakimi. Kirikkale Universitesi Sosyal Bilimler Enstitiisii
Doktora Ogrencisi, e- posta: saadetkamer@gmail.com
ORCID: https://orcid.org/0000-0002-1565-2998



kavraminin ne oldugu, bu kavraminin nasil somutlastiriimasi
gerektigi, maddi ve yargilama hukukuna iliskin temyiz sebeplerinin
neler oldugu ve Yargitay’in sebeple siirli temyiz incelemesini nasil
yaptig1 agiklanacaktir.

Anahtar kelimeler: kanun vyolu, temyiz nedeni, temyiz,
temyizde sebep, Yargitay.

Abstract

The objective of modern criminal procedure law is to uncover the
factual truth by adhering to universal legal principles. Errors, mistakes,
or illegalities may arise during the judgment process aimed at
discovering the factual truth. The 'legal remedies system' has been
implemented to eliminate any unlawfulness in the judicial process,
promote consistency in judicial practices, and enhance trust in the
justice system. The legal remedy system involves the review of court
decisions by another court to eliminate any illegalities found. In 2005,
our country reformed the criminal procedure law to implement the legal
remedy of appeal. The principle of limited examination of the grounds
for appeal was adopted, and the principle that conviction decisions
above the determined penalty amount are subject to spontaneous appeal
(ex officio appeal) was abandoned. Additionally, the rule that some
decisions of the regional courts of appeal can be appealed was adopted.

This article primarily discusses the “principle of limited
examination of the grounds for appeal” introduced in our criminal
procedure law by Law No. 5271. The article examines the scope of
this principle within the context of human rights and reveals how it is
interpreted in the decisions of the Court of Cassation. This article
explains the concept of “grounds” in the appeal remedy, how to
concretize this concept, the grounds of appeal related to substantive
and trial law, and how the Court of Cassation conducts reason-limited
appellate review.

Keywords: legal remedy, grounds for appeal, appeal, reason for
appeal, court of cassation



SUPHELI VE SANIGIN HAKLARI iLE CEZA MUHAKEMESI
ILKELERI YONUNDEN ANONIM TANIKLIK

ANONYMOUS TESTIMONY IN TERMS OF THE RIGHTS OF
THE SUSPECT AND THE ACCUSED AND THE PRINCIPLES
OF CRIMINAL PROCEDURE

Tayfun GUN*

oz

Avrupa Insan Haklari Sozlesmesi kapsaminda diizenlenen ve
uluslararasi bir insan hakki seklinde taninan adil yargilanma hakki ile
bagimsiz ve tarafsiz bir mahkeme 6niinde, hakkaniyete uygun sekilde
ve makul siirede aleni bir yargilama gergeklestirilebilmektedir.
Anonim tanik dinlenmesi halinde ise, taniklik yapacak kisinin ve
yakinlarinin ig¢inde bulundugu tehlike nedeniyle yasam hakki basta
olmak iizere korunmasi gereken anayasal haklar1 ile sanigin
giivenilirligini ve dogrulugunu tam anlamda sorgulayamadigi anonim
tanik beyanlar1 nedeniyle dogrudan soru sorma hakki, savunma hakki
ve adil yargilanma hakki catisma halinde bulunmaktadir. Bu iki
menfaat arasindaki dengeyi ceza muhakemesi ilkelerine uygun
disecek sekilde gozetmek gerekir. Savunma makaminin, tanigin
kimligini 6grenme, mahkeme huzurunda sesini ve goriintiisiinii takip
edebilme ve taniga soru sorabilme haklarini haiz oldugu dikkate
almmak suretiyle anonim tanik dinlenmesi halinde, savunma
makamina kisitlanan bu Onemli haklarin1 telafi edici olanaklar
taninmalidir. Bu kapsamda calismamizda siipheli ve sanigin haklari
yoniinden anonim tamiklik, ceza muhakemesi ilkeleri yoniinden
anonim taniklik ve son olarak anonim tanik beyaninin delil degeri,
ayr1 bagliklar altinda ve sistematik sekilde incelenmistir.
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Anahtar Kelimeler: Tanik, anonim tanik, adil yargilanma, ceza
muhakemesi ilkeleri, delil

ABSTRACT

The right to a fair trial, which is regulated under the European
Convention on Human Rights and recognized as an international human
right, enables a public trial before an independent and impartial tribunal,
in accordance with fairness and within a reasonable time. In the case of
anonymous witnesses, the constitutional rights that need to be protected,
especially the right to life due to the danger to the witness and his/her
relatives, and the right to ask direct questions, the right to defense and the
right to a fair trial are in conflict due to anonymous witness statements,
the reliability and accuracy of which the accused cannot fully question. It
IS necessary to maintain the balance between these two interests in
accordance with the principles of criminal procedure. Taking into
account that the defense has the right to know the identity of the witness,
to follow his or her voice and image in the presence of the court, and to
ask questions of the witness, in the case of anonymous witness
examination, the defense should be given the opportunity to compensate
for the restriction of these important rights. In this context, in our study,
anonymous testimony in terms of the rights of the suspect and the
accused, anonymous testimony in terms of the principles of criminal
procedure and finally the evidential value of anonymous witness
testimony are examined under separate headings and systematically.

Keywords: Witness, anonymous witness, fair trials, criminal
procedure principles, the evidence



