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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baslayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢ ayda bir olmak iizere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayinlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yayimlanip
yayinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢alismalar
yayimlamaktir.

4. Yazilarin; 6zgilin, baska bir yerde yayimlanmamis veya
yayimlanmak tizere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk
yazara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢aligma niteligini tasiyamayacak olcilide
kisa ya da makale formatinin sinirlarini1 asacak sekilde uzun olmamalidir.

8. Derginin yaz1 dili esas olarak Tiirk¢ge olmakla birlikte, dergide
yabanci dilde yazilara da yer verilir. Yazi, Tiirkce veya yabanci
dillerden herhangi birinde yazilmis olsa dahi 13 kelimeyi agsmayan
“baglik”, 150-350 kelime arasi “6z (abstract)” ve 5-8 kelime arasi
“anahtar kelimelerin (keywords)” bulunmasi gerekir. Makalenin adi,
“0z1, anahtar kelimeleri, keywords ve abstract bilgileri Tiirkce ve
Ingilizce olarak makale ile birlikte yer alir. Bu bilgiler sirasiyla
yazinin basina eklenip, Tiirke veya Ingilizce olarak yazarlar
tarafindan makale ile birlikte gonderilir.

9. Yazar, ad1 ve soyadini, unvanini, gérev yaptig1 kurumu, iletisim
adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numarasin
(ORCID) c¢alismasinin bagina ekleyecegi list kapak sayfasi ile birlikte
bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kimlik
numarasini  (ORCID) yazmamasi/unutmasi durumunda makalesi
yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iligkin



bilgileri iceren kapak sayfasi bulunan, digerinde bulunmayan iki niisha
halinde gonderilir. Yazi, ana metinde 1,5 satir araligi ile 12 punto;
dipnotlarda tek satir aralig1 ile 10 punto kullanilarak Times New Roman,
normal stil karakterinde yazilmali, metin iki yana yaslanmali, sayfanin
tim kenarlarinda 2,5 cm bosluk birakilmalidir. Baslik ve alt basliklar
disinda koyu (bold) yazi karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralari noktalama
isaretlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi
ve adinin sadece bas harfleri biiylik olur. Verilen kaynak kitap ise kitabin
ad1, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale adi ¢ift
tirnak igine alinir. Ancak makalenin yer aldigi eserin basim yeri ve
tarihinin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise
makale yazarinin soyadi, ad1, makale ad1, dergi ad1 ve sayisi, hangi tarihte
ve hangi siteden erisildigi bilgilerine siras1 ile yer verilir. Tim
gondermeler yazarm soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale icin o6rnek: Demir, Mehmet: “Hakime ) Hukuki
Sorumlulugu Nedeniyle Agilan Tazminat Davasi1”, (AUEHFD,
C.VII, S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz, s.20.

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakc¢a; metin
icindeki ilk (tam) atiflar, “yazarin soyadi, adi” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle
Acilan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).



12. Makalede “anlatim plani”na veya “i¢indekiler’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin
sonunda yer almalidir.

14. Makale yayimlanmak iizere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklar1 ve bu haliyle “basila” verdikleri kabul edilir.
Bilimsellik Olgiitlerine uyulmadigt ve olaganin iizerinde yazim
yanlislarinin tespit edildigi yazilar, Yayin Kurulu tarafindan geri
cevrilir. Makale, Yargitay Dergisi yaymn ilkelerine uygun degilse
reddedilir. Reddedilen yazilar yazarma iade edilmez. Yayin
Kurulunun izni olmadik¢a hakemlik siirecine baslandiktan sonra
makale geri ¢ekilemez, baska yerde yayinlanamaz.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishasi hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi
hakemler tarafindan uygun bulunmadigr takdirde durum yazara
bildirilir. Hakem raporlar1 esasl diizeltme igeriyorsa; rapor, hakem adi
belirtilmeksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler
cercevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi
kosuluyla makale yayimlanir. Hakemlerin raporlarinin olumsuz
olmas1 durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayil
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarinca
Odenecek Telif ve Islenme Ucretleri Hakkinda Yonetmelik”
cergevesinde telif ve hakem tcreti 6denir. Yazilar yayimlanmak iizere
kabul edildigi takdirde, elektronik ortamda tam metin olarak
yayimlamak da dahil olmak iizere tiim yayin haklar1 Yargitay
Dergisi'ne aittir. Yazarlar telif haklarim1 Yargitay Dergisi’ne devretmis
sayilir. Elektronik yayim i¢in ayrica telif licreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.



19. Dergide geviri eserlere, kitap ve karar incelemelerine,
mevzuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu
tiir yazilar hakeme gonderilmeyip, Yayin Kurulu karari ile yayimlanir.

20. Makalenin yayimlanmasi icin en az iki hakemin kabuli,
hakem raporlar1 arasinda c¢eliski olmasi halinde editoriin goriisii
dogrultusunda veya ii¢lincii bir hakem raporu alindiktan sonra Yayin
Kurulunun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak sira numarasi
verilir.

22. Dergiye yayinlanmak {izere makale gonderen yazar
yukaridaki yayin ilkelerini kabul etmis sayilir.



JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the



other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime
Hukuki  Sorumlulugu Nedeniyle Acilan Tazminat Davasi1”,

(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.



Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
is”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author,
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be



owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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ULUSLARARASI MAL SATIMINA [LISKIN
VIYANA ANTLASMASI’NIN (CISG) TARAF IRADELERI iLE
UYGULAMA DISI BIRAKILMASI

EXCLUSION OF THE CISG BY THE
WILL OF THE PARTIES

Dr. Cem OZCAN*

oz

Giliniimiizde satim sozlesmesi uluslararasi ticaretin temel hukuki
araglarindan biridir. Ulusal hukuklar, satim s6zlesmesinin uluslararasi
alanda kullaniminda ortaya ¢ikabilecek hukuki sorunlara cevap
vermede yetersiz kalmaktadirlar. Uluslararast Mal Satimma Iliskin
Viyana Antlasmasi (CISG), uluslararasi satimlar bakimindan ortak bir
sistemin olusturulmasi i¢in Birlegsmis Milletler’in himayesi altinda
hazirlanmistir.  Bu  Antlagmanin 6. maddesine gére satim
sOzlesmesinin  taraflari, aralarindaki sozlesmeye Antlasmanin
uygulanmamasini kararlastirabilecekleri gibi, 12. madde sakli kalmak
sartiyla, hiikiimlerine istisna  getirebilir veya hiikiimlerinin
dogurabilecegi etkileri degistirebilirler. Bu madde ile Viyana
Antlasmas1 taraf iradelerine Oncelik verdigini gostermektedir.
Calismada bu maddenin yorumlanmasi ve uygulanmasi ile ilgili
hukuki sorunlari incelenecektir.

Anahtar Kelimeler: Viyana Satim Antlagsmasi, Uluslararasi
Mal Satim1, Borglar Hukuku, Satim Sozlesmesi, irade Ozerkligi.

ABSTRACT

Makalenin Gelis Tarihi : 21/10/2023
Makalenin Kabul Tarihi : 23/10/2024

*  Izmir Ekonomi Universitesi Hukuk Fakiiltesi Medeni Hukuku ABD. Ogretim
Uyesi, e-mail: ozcan.cem@ieu.edu.tr.
ORCID: https://orcid.org/0000-0001-6782-765X.



Nowadays the contract of sale remains one of the main legal
instruments of international trade. National laws are inadequate to
respond to the legal problems that may arise in the international use of
the contract of sale. The CISG was created, under the auspices of
United Nations to establish a uniform system for international sales.
According the article 6 of the Convention, the parties of the contract
of sale may exclude the application of the CISG or subject the article
12, derogate from or vary the effect of any of its provisions. With this
article the CISG enshrines the principle of primacy of the will of the
parties. In this study the legal problems related to the interpretation
and the applicaiton of this article will be examined.

Keywords: Vienna Sales Convention, International Sale of
Goods, Law of Obligations, Contract of Sale, Party Autonomy.



KESINLESMIS HAPIS CEZASININ INFAZI iCiN
CEZA INFAZ KURUMUNDA BULUNAN ERGIN
KIiSININ KISITLANMASI

RESTRICTION OF THE ADULT PERSON IN THE PENAL
INSTITUTION FOR THE EXECUTION OF THE FINAL
PRISON SENTENCE

Dr. ilyas SAGLAM*

0z

Tirk medeni hukukundaki kisitlama nedenlerinden biri, Tiirk
Medeni Kanunu’nun 407. maddesinde diizenleme altina alinan
“Ozgiirliigli baglayict ceza”dir. Bu maddenin her iki fikrast da
Anayasa Mahkemesi tarafindan iptal edilmistir. Ilgili kararin Resmi
Gazete’de yayimlanmasindan baglayarak dokuz ay sonra yiiriirliige
girecegi hiikiim altina alinmistir. Anayasa Mahkemesi’nin s6z konusu
karar1 23.06.2023 tarihinde Resmi Gazete’de yayimlanmistir. Diger
taraftan, 12.03.2024 tarihinde Resmi Gazete’de yayimlanan “7499
sayili Ceza Muhakemesi Kanunu ile Bazi Kanunlarda Degisiklik
Yapilmasina Dair Kanun” m. 5 ile TMK m. 407’nin iki fikras1 da
degistirilmistir.

7499 sayil1 Kanun ile birlikte “6zglirliigli baglayict ceza” mutlak
bir kisitlama nedeni olmaktan ¢ikarilmistir. Dolayisiyla, siiresi 6nemli
olmaksizin, 0Ozgiirliigli baglayict ceza, dogrudan hiikiimliiniin
kisitlanmasina  neden  olmamaktadir.  Nitekim  hiikiimliiniin
kisitlanmasi, onun talepte bulunmasina bagldir (TMK m. 407/1).
Ancak toplam kesinlesmis hapis cezasi siiresinin bes yil veya daha
fazla oldugu durumlarda eger hiikiimliiniin kisiliginin ya da

Makalenin Gelis Tarihi : 18/04/2024
Makalenin Kabul Tarihi : 23/10/2024

Antalya Bilim Universitesi Adalet Meslek Yiiksekokulu Ogretim Gorevlisi,
e-mail: ilyas.saglam@antalya.edu.tr

ORCID: https://orcid.org/0000-0003-1635-0008



malvarliginin korunmasina dair bir gereklilik de mevcutsa, talepte
bulunmasa dahi, hiikiimlii kisitlanabilmektedir (TMK m. 407/2).

Anahtar Kelimeler: Kisitlama, 7499 sayili Kanun, Ozgiirliigii
Baglayici Ceza, Hiikkliimlii, Vesayet, Kisitlama Nedeni.

ABSTRACT

One of the reasons for restriction in Turkish civil law is the
“punishment restricting freedom”, which is regulated in article 407 of
the  Turkish  Civil Code. Both paragraphs of the article were
annulled by the Constitutional Court. It has been taken under the
provision that the relevant decision will enter into force nine months
after its publication in the Official Gazette. The said decision of the
Constitutional Court was published in the Official Gazette on
23.06.2023. On the other hand, Article 5 of the "Law No. 7499 on the
Amendment of the Code of Criminal Procedure and Certain Laws"
published in the Official Gazette on 12.03.2024 and two paragraphs of
Article 407 of the TMK have also been amended.

With the Law No. 7499, the " punishment restricting freedom "
has ceased to be an absolute reason for restriction. Therefore,
regardless of the duration, the punishment restricting freedom does not
directly cause the restriction of the convict. As a matter of fact, the
restriction of the convict depends on his making a request (TCC art.
407/1). However, in cases where the total finalized prison sentence is
five years or more, if there is also a requirement for the protection of
the convict's personality or property, the convict can be restricted even
if he does not make a request (TCC art. 407/2).

Keywords: Restriction, Law No. 7449, Punishment Restricting
Freedom, Convicted, Guardianship, Reason for Restriction.
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COVID-19 PANDEMISININ TURK VERGI HUKUKU
I"JZE.RiND.EI.(i”ETKi.LERi.VE MUCBIR SEBEP
ILiSKiSi UZERINE BiR ARASTIRMA'!

A STUDY ON THE EFFECTS OF THE COVID-19 PANDEMIC
ON THE TURKISH TAX SYSTEM AND ITS
RELATIONSHIP BETWEEN FORCE MAJEURE

Asil Kadir KUMAS*
Dr. Ogr. Uyesi ibrahim CIDEM**

(0Y4

Uzun bir siire tiim diinyay1 etkisi altina alan COVID-19 salgini,
Tiirkiye’de Mart 2020 itibariyle ortaya ¢cikmis ve aylar hatta yillar siiren
yikici sonuglara yol agmustir. Vergisel agidan ele alindiginda, miicbir
sebep kavrami iginde kendisine yer bulan COVID-19 salgmmin
sonuclari, kamu otoritesince bu kapsamda degerlendirilerek alinan
tedbirlerle olumsuz etkilerinden arindirilmaya ¢alisilmistir. Bu
calismanin amaci, miicbir sebep kavraminin vergi hukuku o6zelinde
incelenmesi ve COVID-19 salgini doneminde bu kapsamda alinan
tedbirlerin akibetinin belgesel tarama metodu cergevesinde ele
alinmasidir. Yapilan arastirma neticesinde, miicbir sebep kavraminin
glinlimiiz diinyasinda pandemi benzeri olast durumlar karsisinda
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kullanilabilecek c¢ok daha genis kapsamli bir 6neme sahip oldugu
sonucuna varilmistir.

Anahtar Kelimeler: Vergi Hukuku, Miicbir Sebep, COVID-19,
Pandemi

ABSTRACT

The COVID-19 pandemic, which affected the whole world for a
long time, emerged in Tiirkiye on March 2020 and caused destructive
results lasting months and even years. When considered in tax terms,
the consequences of the COVID-19 pandemic, which finds a place
within the concept of force majeure, were evaluated by the public
authority within the same scope and its adverse effects were tried to be
eliminated by the measures taken. This study aims to examine the
concept of force majeure in tax law and to investigate the fate of the
measures taken in light of this concept during the COVID-19 outbreak
within the framework of the documentary screening method. As a
result of the research, it has been concluded that the concept of force
majeure has a much more importance capable of use against possible
pandemic-like situations in today's world.

Keywords: Tax Law, Force Majeure, COVID-19.



ICRA VE IFLAS KANUNU’NUN 111/a MADDESI’NIN
TAKIiP TURLERIi BAKIMINDAN UYGULANABILIRLIiGI VE
UYGULAMADA YASANAN SORUNLAR

THE APPLICABILITY OF ARTICLE 111/a OF THE
ENFORCEMENT AND BANKRUPTCY CODE IN TERMS OF
THE TYPES OF EXECUTION PROCEEDINGS AND THE
PROBLEMS EXPERIENCED IN PRACTICE

Alpkaan ERTAN*
(074
7343 sayili Kanun ile Icra ve iflas Kanunu’nun 111’inci
maddesinden sonra gelmek tizere, “borgluya satis yetkisi verilmesi’ne
iliskin 111/a hiikmii yiriirliige konulmustur. Bu diizenleme ile
haczedilen mallarin paraya c¢evrilmesine iliskin olarak artirma
suretiyle satig ve pazarlik suretiyle satisa bir alternatif getirilmistir.
S6z konusu diizenleme ile bor¢lunun, haczedilen mallarina iliskin
kiymet takdirinin kendisine teblig edilmesinden itibaren yedi giin
icerisinde icra miidiiriinden satis yetkisi isteyebilecegi hiikiim altina
alinmustir. Ayn1 zamanda Icra ve iflas Kanununun 111/a maddesinin
besinci fikrasina gore ise Adalet Bakanhig: tarafindan “Icra ve iflas
Kanunu Uyarinca Borgluya Satis Yetkisi Verilmesine Iliskin
Yonetmelik™ ¢ikarilmistir.

Bu calisma kapsaminda oncelikle diizenlemede kullanilan terim
“satis talebinde bulunulmasi”, “rizai satig/rizaen satis”, “dostane
satig/anlagmal1 satis”, “6zel satis yetkisi”, “pazarlik suretiyle satis”
terimleri cergevesinde degerlendirilmistir. Sonrasinda ise borgluya
satis yetkisi verilmesini diizenleyen Icra ve Iflas Kanunu 111/a

hilkmiiniin takip tiirleri bakimindan uygulanabilirligi ve s6z konusu
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hilkmiin uygulanmasi bakimindan uygulamada yasanilan sorunlara
borgluya satis yetkisi verilmesi siireci kapsaminda deginilmistir.

Anahtar Kelimeler: Bor¢luya Satis Yetkisi Verilmesi, Rizai
Satis, 111/a, Dostane Satis, Anlasmal1 Satis.

ABSTRACT

With the Law No. 7343, the provision 111/a regarding the “granting
to authority to the debtor for sale” was put into effect to follow Article 111
of the Enforcement and Bankruptcy Code. This regulation provides an
alternative to the sale of seized goods, in addition to the traditional
methods of auction and negotiation for converting seized assets into cash.
With the said regulation, it is stipulated that the debtor can request a sale
authorization from the bailiff within seven days from the notification of
the appraisal of the seized goods. At the same time, according to the fifth
paragraph of Article 111/a of the Enforcement and Bankruptcy Code, the
Ministry of Justice issued the “Bylaw on the Authorization of the Debtor
for Sale in Accordance with the Enforcement and Bankruptcy Code™.

Within the scope of this study, the term used in the regulation was
evaluated within the framework of the terms "request for sale”,
"consensual sale/consensual sale”, "amicable sale/negotiated sale",
"special sales authorization”, "sale by negotiation”. Afterwards, the
applicability of the provision 111/a of the Enforcement and Bankruptcy
Law, which regulates the granting to authority to the debtor for sale, in
terms of the types of execution proceedings and the problems
experienced in terms of the implementation of the said provision in
practice, were mentioned within the scope of the process of granting to
authority to the debtor for sale.

Keywords: Granting to Authority to the Debtor for Sale,
Consensual Sale, CEB Art. 111/a, Amicable Sale, Sale by
Negotiation.



ILAC TEMIN PROTOKOLU KAPSAMINDA ORTAYA
CIKAN UYUSMAZLIKLARDA iHTiYATi TEDBIR
YARGILAMASINA iLISKiN DEGERLENDIRMELER

EVALUATIONS REGARDING PRECAUTIONARY
MEASURE TRIAL IN DISPUTES ARISING WITHIN
THE SCOPE OF MEDICINE SUPPLY PROTOCOL

Ibrahim ANKARA*

0z
Eczaneler; Sosyal Giivenlik Kurumu (SGK) Kapsamindaki
Kisilerin Tiirk Eczacilart Birligi Uyesi Eczanelerden Ila¢ Teminine
[liskin Protokol kapsaminda Sosyal Giivenlik Kurumu ile imzalanan
0zel hukuk sozlesmesiyle Kurum sigortalilarina ila¢ tedarik eden
birinci basamak saglik hizmeti sunucularidir. Bu kapsamda; 6zel
hukuk sozlesmesinin bir tarafi SGK, diger tarafi ise eczanedir.
Taraflar arasindaki sozlesmeden kaynakli uyusmazliklarda; eczane
alacaklarinin tahsil edilememesi veya ge¢ tahsil edilmesi gibi

durumlar, eczanelerin ekonomik a¢idan olumsuz etkilenmelerine
sebep olabilmektedir.

Eczane isletmeciliginin teknik ve dinamik bir siire¢ olmasi;
kendi igerisinde bireylerin yasam ve saglik hakki kapsaminda cesitli
teamiillerin olusmasina zemin hazirlamaktadir. Bu kapsamda taraflar
arasindaki ihtiyati tedbir yargilamalarinda; yaklagik ispat, teminat
stireci, menfaat dengesi, ihtiyati tedbir tiirli, miistakbel alacak, giiclii
delil ve telafisi imkansiz/gili¢ zararlarin tespiti, mahkemelerce kolay
anlasilamamaktadir. Mahkeme tarafindan ihtiyati tedbir talebi
degerlendirilirken; kamu zarari/cezai kosul ayrimi, hasta beyanlari,
teamiiller, Yiiksek Mahkeme kararlar1 ve sozlesme uygulamalarina
fazlasiyla hakim olunmasi gerekmektedir. S6z konusu unsurlarin
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yeterince degerlendirilememesi telafisi imkansiz zararlar1 da ortaya
cikarabilmektedir. Bu da gecici hukuki korumanin kanunda ongoriilen
amacina aykirilik teskil etmektedir. Bu konuda Yiiksek Mahkeme
isabetli bir sekilde ihtiyati tedbirin, dava konusu sey lizerinde yeni
birtakim ihtilaflarin ¢gikmasini 6nleyici niteligine vurgu yapmustir.?

Yine ihtiyati tedbir yargilamalarinda ortaya ¢ikan diger bir sorun,
teminat miktarinin takdiridir. Taraflar arasindaki sozlesme geregi
eczaneler, SGK ile {i¢ ay vadeli sekilde calismakta, diger bir deyisle
ilgili ayin fatura bedelini ii¢ ay sonra tedarik edebilmektedir. Boylece,
i¢ aylik eczane alacagi her zaman SGK biinyesinde kalmaktadir.
Burada bir “miistakbel alacak” kavrami ortaya c¢ikmaktadir. Bu
sebeple, teminat miktarinin belirlenmesinde; eczanenin miistakbel
alacaginin olmasi ve bu hususun olusabilecek karsi taraf magduriyetine
teminat saglayacak olmasi g6z dniinde bulundurulmalidir. Aksi takdirde
sablon teminat miktarlart eczane isletmelerini ticari mahva
stirlikleyebilmektedir.

Calismamizda; taraflar arasindaki ihtiyati tedbir yargilamalari
esnasinda uygulamada ortaya cikan sorunlar degerlendirilecek ve
¢Ozliim Onerileri sunulacaktir.

Anahtar Kelimeler: Eczane, ihtiyati tedbir, SGK, teminat,
yaklasik ispat

ABSTRACT

Pharmacies; They are primary healthcare service providers who
supply medicines to the Institution's insured people with the private
law agreement signed with the Social Security Institution within the
scope of the Protocol on the Supply of Medicines from Pharmacies
Members of the Turkish Pharmacists Association for Persons Covered
by the Social Security Institution (SSI). In this context; One party of
the private law contract is SGK and the other party is the pharmacist.
In disputes arising from the contract between the parties; Situations
such as failure to collect pharmacy receivables or late collection may
cause pharmacies to be negatively affected economically.

2 Yargitay 1.HD., E.2012/7381, K.2012/8346, T.3.7.2012



Pharmacy management is a technical and dynamic process; It paves
the way for the formation of various practices within the scope of
individuals' right to life and health. In this context, in interim measures
proceedings between the parties; Approximate proof, guarantee process,
balance of interests, type of injunction, prospective receivable, strong
evidence and determination of irreparable/difficult damages are not easily
understood by the courts. While the request for precautionary measures is
being evaluated by the court; It is necessary to be well versed in public
damage/penalty distinction, patient statements, customs, Supreme Court
decisions and contract practices. Failure to adequately evaluate these
elements may result in irreparable harm. This is contrary to the purpose of
temporary legal protection stipulated in the law. The Supreme Court
correctly emphasized the nature of the interim measure to prevent the
emergence of new disputes over the thing in question.

Another problem that arises in provisional injunction
proceedings is the assessment of the amount of guarantee. According
to the contract between the parties, pharmacies work with SSI on a
three-month basis, in other words, they can supply the invoice amount
of the relevant month after three months. Thus, the three-month
pharmacy receivable always remains within the scope of SSI. A
concept of “future receivable” emerges here. For this reason, in
determining the amount of guarantee; It is not taken into consideration
that the pharmacy has a future receivable and that this will provide
assurance against the victimization of the other party. Otherwise,
template guarantee amounts may lead pharmacy businesses to
commercial ruin.

In our study; The problems that arise in practice during the
provisional injunction proceedings between the parties will be
evaluated and solution suggestions will be presented.

Keywords: Pharmacy, preliminary injunction, SSI, guarantee,
approximate proof



TEROR SUPHELILERINE YONELIK ONLEYICI TUTMA
PREVENTIVE DETENTION OF TERRORIST SUSPECTS
Caner GURUHAN*

0z

Teroérizm kavraminin uluslararas1 diizeyde kabul goren bir
tanimimin  bulunmamasi, devletlerin terdr siiphelilerinin  tutulmasi
baglaminda basvurduklart yontemler {izerinde etkili olmustur. Bu
yontemlerden ceza hukuku, nispeten daha adil ve seffaf bir mekanizma
olarak karsimiza ciksa da savas alani disindaki teror siiphelilerini saldirtya
gecmeden Once tutma konusunda kavramsal ve bazen de operasyonel
agidan  yetersizdir. ~ Silahli c¢atisma  hukuku ise  siiphelilerin
cezalandirilmalarimdan ~ ziyade olusturduklart  giivenlik  tehdidinin
sonlandirilmasint amagladig i¢in tutmamn hedefleriyle daha tutarhdir.
Ancak teror eylemlerinin kendine 6zgii yapist ve terérle miicadelenin
teknik olarak bir silahli ¢atisma olmamasi nedeniye silahli catisma
siniflandirmast da terdrizme karst miicadeleye uygulanmasi bakimindan
giiclii bir gerekge sunmamaktadir. Deginilen sorunlar, insan haklar
yiikiimliiliiklerini ciddiye alan ve gercek bir terér tehdidiyle karsi karsiya
bulunan devletler igin terdr stiphelilerinin tutulmalart noktasinda 6nemli
bir ihtiyag algisina yol agmistir. Uluslararasi insan haklar1 hukukunun belli
sartlarda uygulanmasina izin verdigi onleyici tutmanin potansiyel agidan
cazip bir ara sistem oldugu kabul edilmekle birlikte terdrle miicadele
baglaminda siirdiirtilebilir bir tutma rejimi boslugunu doldurabilmesi, bu
alan1 diizenleyen kurallarin gelistirilmesine baglhdir.

Anahtar Kelimeler: Terorizm, ceza hukuku, silahli ¢atisma
hukuku, uluslararasi insan haklari, 6nleyici tutma

ABSTRACT
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The absence of a universally accepted definition of terrorism at
the international level has influenced the methods employed by states
in the context of detaining terrorism suspects. Among these methods,
criminal law emerges as a relatively more just and transparent
mechanism, but it is conceptually and sometimes operationally
inadequate in detaining terrorism suspects outside of the battlefield
before they launch an attack. On the other hand, the law of armed
conflict is more consistent with the objectives of detention since it
aims to neutralize the security threat posed by suspects rather than
punishing them. However, due to the unique nature of terrorist acts
and the fact that counterterrorism is not technically considered as an
armed conflict, the classification under the law of armed conflict does
not provide a strong rationale for its application in fighting terrorism.
The issues touched on have led to a significant perception of necessity
among states that take human rights obligations seriously and face a
genuine terrorist threat regarding the detention of terrorism suspects.
While preventive detention, which international human rights law
permits its application under certain conditions, is acknowledged as a
potentially attractive interim system, its ability to fill the gap of a
sustainable detention regime in the context of counterterrorism
depends on the development of regulations governing this area.

Keywords: Terrorism, criminal law, the law of armed conflict,
international human rights, preventive detention



GARANTI SOZLESMESI
THE CONTRACT OF GUARENTEE
Caner KANER*

0z

Tirk 06zel hukukunda sozlesmeler, esasen Tiirk Borglar
Kanununun 6zel bor¢ iligkileri kisminda (TBK’nmin 207 vd.
maddelerinde) diizenlenmekle birlikte, 6zel kanunlarda® da bazi borg
sozlesmelerine yer verilmistir. Kanunlarda diizenlenmis isimli
sozlesmelerden bagka, Tirk Borclar Kanununda ongoriilen ve ozel
borg iligkilerine hakim olan soézlesme 6zgiirliigii ilkesinin bir sonucu
olarak, degisen ihtiyaclar karsisinda taraf iradeleriyle olusan isimsiz
sozlesmeler de bulunmaktadir.

Bu caligmamizda,bir isimsiz sézlesme cesidi olarak karsimiza
cikan ve bor¢lunun alacakliya karsi istlendigi edimin ifasinda
temerriide dlisme riskine veya bir kimsenin belli bir tesebbiiste
bulunmasi halinde meydana gelebilecek risklere karsi sahsi giivence
saglayan bir teminat sOzlesmesi olan garanti sdzlesmesinin tanimi,
hukuki niteligi, tiirleri, sekli, benzer sdzlesmelerden farki, taraflarin
haklar, yiikiimliiliikleri ve sona ermesi Yargitay kararlar1 ve doktrin
goriisleri dogrultusunda ele alinacaktir.

Anahtar Kelimeler: Garanti s6zlesmesi, garanti, banka teminat
mektuplar, tiglincii kisinin fiilini istlenme, kefalet.

ABSTRACT

Makalenin Gelis Tarihi : 24/09/2024
Makalenin Kabul Tarihi : 23/10/2024

*  Yargitay Tetkik Hakimi- Ankara Yildirim Beyazit Universitesi SBE Ozel
Hukuk Doktora Ogrencisi, e-mail : canerkaner@adalet.gov.tr
ORCID: https://orcid.org/0000-0001-3134-5170

3 Tiiketicinin Korunmas: Hakkinda Kanun, Is Kanunu, Finansal Kiralama,
Faktoring ve Finansman Sirketleri Kanunu, Tiirk Ticaret Kanunu vs.



In Turkish private law, contracts are mainly regulated under the
special debt relations section of the Turkish Code of Obligations
(Articles 207 et seq. of the TCO), but some debt contracts are also
included in special laws. In addition to the named contracts regulated
in the laws, there are also anonymous contracts, which are foreseen in
the Turkish Code of Obligations and which are formed by the will of
the parties in the face of changing needs as a result of the principle of
freedom of contract that dominates private debt relations.

In this study, the definition, legal nature, types, form, difference
from similar contracts, rights, obligations and termination of the
guarantee contract, which is a guarantee contract that provides
personal assurance against the risk of default in the performance of an
act undertaken by the debtor against the creditor or against the risks
that may occur if a person makes a certain attempt, will be discussed
in line with the decisions of the Supreme Court and doctrinal opinions.

Keywords: Contracts of guarantee, guarantee, bank letters of
guarantee, assumption of third party's act,surety.



iS KAZASI VE MESLEK HASTALIGINDAN
KAYNAKLANAN RUCU DAVALARINDA MUTESELSIL
SORUMLULUK VE UYGULAMASI

JOINT AND SEVERAL LIABILITY IN RECOVERY
CLAIMS ARISING FROM WORK ACCIDENTS AND
OCCUPATIONAL DISEASES

Halil OZDEMIR®

oz
5510 sayilh Kanun, is kazasi ve meslek hastaliginin meydana
gelmesinde Kurumca yapilan yardimlarin kusurlu bulunan igveren ve
iciincli  kisilere riicu edilecegini diizenlemistir. Sosyal Giivenlik
Kurumuna kars1 igveren ve tiglincii kisilerin kusur oranlarma mi yoksa
teselsiil hiikiimlerine gore mi sorumlu olacagi tartisilmaktadir. Yargi
kararlarinda miiteselsil sorumluluk uygulanmakta ise de Kanunda bu
konuda ac¢ik diizenleme bulunmamaktadir. Zarara ¢ok az kusuru ile
katkida bulunanlarin Kuruma karsi sahsi def’ilerini ileri siirebilmesi
onem arz etmektedir. Zira miiteselsil sorumluluk c¢ok agir bir

sorumluluktur ve kisi, tek basina sorumlu olsaydi ddeyecegi miktardan
cok fazlasimi 6deyebilecektir.

Anahtar Kelimeler: Sosyal Giivenlik Kurumu, is kazasi ve
meslek hastaligi, riicu alacagi, miiteselsil sorumluluk, kismi
sorumluluk, farklilagtirilmis teselsiil.

ABSTRACT

Law no. 5510 stipulates that employers and third parties found at
fault can be subject to recovery claims for assistance provided by the
Institution in the event of work accidents and occupational diseases. It
is debated whether the liability of employers and third parties towards
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the Social Security Institution should be held responsible based on their
fault percentages or the provisions on joint and several liability.
Although judicial decisions apply joint and several liability, there is no
explicit regulation on this matter in the Law. It is crucial that those who
have contributed to the damage with minimal fault can assert their
personal pleas against the Institution. Indeed, joint and several liability
IS a very severe responsibility, potentially leading an individual to pay
much more than they would if they were solely responsible.

Keywords: Social Security Institution, work accident,
occupational disease, recovery claim, joint and several liability,
differentiated joint liability.



TUM YONLERIYLE MALVARLIGINA KARSI
SUCLARDA ETKIN PISMANLIK

EFFECTIVE REPENTANCE IN CRIMES AGAINST
PROPERTY IN ALL ASPECTS

Salim CEVIK*

0z
Ceza ile; toplumda olusan diizensizlik giderilmeye su¢ dnlenme
veya caydirict olmasi, su¢ Onlenemez ise kisinin yaptiginin
karsiliginin verilmesi toplum diizeninin korunmasi amag¢lanmaktadir.
Etkin pismanlikta ise su¢u magdurun su¢ nedeniyle ugradigi zarari

giderilmekte =~ veya  miimkiin  oldugu oranda  azaltilmasi
hedeflenmektedir.

5237 sy Tirk Ceza Kanunumuz TCK 168. maddesinde
malvarligina karsi islenen suclarda kisinin sug islemeyi tamamladiktan
sonra pisman olabilecegini, yaptigi isten nedamet duyabilecegini
Ongdrmiis ve buna deger atfetmistir. Ancak pismanligin kisinin i¢
aleminde ger¢eklesen bir duygu olmasi nedeniyle bu pismanligin disa
yansitilmasinida aramistir. Bu disa gostermeyi magdurun zararlarini
gidermeye baglamistir. Fail yaptigi fiilden pismanlik duyar ve bu
pismanlhigin etkisiyle magdurun ugradigi zarar1 giderirse verilecek
cezadan indirim yapilmasmi diizenlemistir. Ustelik bu indirimi zarar
gidermenin yapildig1 zamana gore yani kovusturma veya sorusturma
asamasinda yapilip yapilmamasma gore de farkli oranlarda
yapilmasini diizenlemistir.

Etkin pismanlik sahsi bir indirim nedenidir. Pismanlik gdsteren
ve zarar1 gideren kisilere uygulanacaktir. Pigmanlik gdstermeyen veya
zarar1 gidermeyen faillere uygulanmayacaktir.
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Magdurun rizasim1 almak sartiyla zararin  bir kisminin
giderilmesinide indirim nedeni olarak kabul etmistir.

Failin pisman olup bu pigsmanligin etkisiyle magduru tatmin
edecek kismi 6demede bulunmasi halinde magdurun rizasinin varligi
halinde yine etkin pigsmanlik hiikiimleri uygulanacaktir.

Ceza Kanunumuzda c¢ok sayida etkin pismanlik diizenlemesi
yapilmistir. Bu boliimde sadece malvarligina karsi suclar i¢in yapilan
etkin pismanlik diizenlemesi ele alinmistir.

Anahtar kelimeler; Etkin pismanlik, pismanlik, iade, tazmin,
kismi iade,

ABSTRACT

It is aimed to eliminate the disorder in the society, prevent or
deter the crime, and if the crime cannot be prevented, to pay for what
the person has done and to protect the social order with punishment.
In effective repentance, the aim is to eliminate the damage suffered by
the victim due to the crime or to reduce it to the extent possible.

Turkish Penal Code with No 5237 foresees in its 168th article
that the person may regret and feel repentance for the act committed
against property after completing the crime and attributes value to
this. However, since repentance is an emotion that occurs in the inner
world of the person, it also seeks for the reflection of this repentance
to the outside. It links this external manifestation to the compensation
of the victim's damages. It regulates that a reduction will be made
from the sentence to be given if the perpetrator regrets the act s/he has
committed and compensates for the damage suffered by the victim
under the influence of this repentance. Moreover, it regulates that this
reduction will be made at different rates depending on the time the
compensation is made, that is, whether it is made during the
prosecution or investigation phase.

Effective repentance is a personal reason for reduction. It will be
applied to those who show repentance and compensate for the
damage. It will not be applied to perpetrators who do not show
repentance or compensate for the damage.



It has also accepted the compensation of a part of the damage as
a reason for reduction, provided that the consent of the victim is
obtained.

If the perpetrator shows repentance and makes a partial payment
to satisfy the victim under the influence of this repentance, the
provisions of effective repentance will again be applied if the victim
consents.

Many effective repentance regulations have been made in
Turkish Penal Code. In this section, only the effective repentance
regulation made for crimes against property is discussed.

Keywords; Effective repentance, repentance, restitution,
compensation, partial restitution,



