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YARGITAY DERGISI YAYIN ILKELERI

1. 1975 yilinda yayin hayatina baslayan Yargitay Dergisi (YD), “Ha-
kemli Dergi” statiisiinde {i¢ ayda bir olmak {izere Ocak, Nisan, Temmuz ve
Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir. Ha-
kemli olarak yaymlanmasina karar verilen makalelerin hakemli oldugu der-
gide ayrica gosterilir. Hakemsiz makalenin yayinlanip yayilanmayacagina
Yayin Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢aligmalar yayimlamak-
tir.

4. Yazilarmm; 6zgiin, baska bir yerde yayimlanmamis veya yayimlan-
mak tizere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk yazara
aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda yazilir.

7. Makale, bilimsel bir ¢aligma niteligini tasiyamayacak olgiide kisa ya da
makale formatinin sinirlarini agacak sekilde uzun olmamalidir.

8. Derginin yaz1 dili esas olarak Tiirk¢e olmakla birlikte, dergide ya-
banci dilde yazilara da yer verilir. Yazi, Tiirk¢e veya yabanci dillerden her-
hangi birinde yazilmig olsa dahi 13 kelimeyi asmayan “baglik”, 150-350
kelime aras1 “0z (abstract)” ve 5-8 kelime arast “anahtar kelimelerin
(keywords)” bulunmasi gerekir. Makalenin adi, “6z™l, anahtar kelimeleri,
keywords ve abstract bilgileri Tiirkce ve Ingilizce olarak makale ile birlikte
yer alir. Bu bilgiler sirasiyla yazinin basina eklenip, Tiirkge veya Ingilizce
olarak yazarlari tarafindan makale ile birlikte gonderilir.

9. Yazar, adi ve soyadini, unvanini, gérev yaptigt kurumu, iletisim adre-
sini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numarasini (ORCID)
calismasinin basina ekleyecegi iist kapak sayfasi ile birlikte bildirmelidir. Maka-
leyi gonderen yazar ismini ve ORC kimlik numarasim (ORCID) yazmama-
st/unutmasi durumunda makalesi yayimlanmayacaktir. Makale, A4 boyutunda
birinde yazara iligkin bilgileri iceren kapak sayfasi bulunan, digerinde bulunma-
yan iki niisha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 11 punto;
dipnotlarda tek satir aralig1 ile 9 punto kullanilarak Times New Roman, normal
stil karakterinde yazilmali, metin iki yana yaslanmali, sayfanin tiim kenarlarinda
2,5 cm bosluk birakilmalidir. Baglik ve alt bagliklar diginda koyu (bold) yazi
karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralari noktalama isaretlerin-
den sonra kullamlir. Dipnotta kaynak verilirken yazarin soyadi ve adinin sadece
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bas harfleri biiylik olur. Verilen kaynak kitap ise kitabin adi, kitabin basildig
yer, basim yil1 ve atif yapilan sayfa numarasi sirast ile verilir. Verilen kaynagin
makale olmasi halinde ayrica, makale ad ¢ift tirnak icine alinir. Ancak makale-
nin yer aldig1 eserin basim yeri ve tarihinin yazilmasi gerekmez. Verilen kaynak
internet dokiimani ise makale yazarinin soyadi, adi, makale adi, dergi ad1 ve
say1s1, hangi tarihte ve hangi siteden erisildigi bilgilerine sirasi ile yer verilir.
Tiim géndermeler yazarin soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Ser-
hi, Ankara 2012, s.28.

Makale icin 6rnek: Demir, Mehmet: “Hakime Hukuki Sorumlulu-
gu Nedeniyle Agilan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-
4, 5.805-861), 5.826.

internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi, S.2015/4(64),
11.03.2016  tarihinde  http://dergiler.ankara.edu.tr/  dergiler/38/2071
/21478.pdf adresinden erigildi.

Gonderme 6rnek: Yilmaz, s.20.

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakea; metin i¢in-
deki ilk (tam) atiflar, “yazarin soyadi, adi” seklindeki alfabetik diizene uyu-
larak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi, Ankara
2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).

12. Makalede “anlatim plani”na veya “igindekiler”’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin sonunda yer
almalidir.

14. Makale yayimlanmak {tizere dergi@yargitay.gov.tr adresine e-
posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini yapmis ol-
duklar1 ve bu haliyle “basila” verdikleri kabul edilir. Bilimsellik 6l¢iitlerine
uyulmadigr ve olaganin iizerinde yazim yanliglariin tespit edildigi yazilar,
Yayin Kurulu tarafindan geri gevrilir. Makale, Yargitay Dergisi yayin ilkele-
rine uygun degilse reddedilir. Reddedilen yazilar yazarina iade edilmez.
Yaym Kurulunun izni olmadik¢a hakemlik siirecine baslandiktan sonra ma-
kale geri ¢gekilemez, bagka yerde yayinlanamaz.
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16. “Kor hakemlik” sistemi uyarinca, kapak sayfasi olmayan makale
niishas1 hakemlere gonderilir. Yazara yazinin hangi hakeme gonderildigi
konusunda bilgi verilmez. Yazinin yayimlanmasi hakemler tarafindan uygun
bulunmadigi takdirde durum yazara bildirilir. Hakem raporlar1 esash diizelt-
me igeriyorsa; rapor, hakem adi belirtilmeksizin yazara gonderilir. Yazar,
sadece belirtilen diizeltmeler gercevesinde degisiklikler yapabilir. Bu dii-
zeltmeler yazar tarafindan kabul edilip, islenmesi ve hakemler tarafindan
uygun gorilmesi kosuluyla makale yayimlanir. Hakemlerin raporlarinin
olumsuz olmasi durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayilit Resmi
Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarinca Odenecek Telif ve
Islenme Ucretleri Hakkinda Yonetmelik” cergevesinde telif ve hakem iicreti
Odenir. Yazilar yayimlanmak iizere kabul edildigi takdirde, elektronik or-
tamda tam metin olarak yayimlamak da dahil olmak {izere tiim yayin haklar
Yargitay Dergisi'ne aittir. Yazarlar telif haklarimi Yargitay Dergisi’ne dev-
retmis sayilir. Elektronik yayim i¢in ayrica telif {icreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer adet der-
gi gonderilir.

19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mevzuat de-
gerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir yazilar hakeme
gonderilmeyip, Yaym Kurulu karari ile yayimlanir.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, hakem
raporlart arasinda geliski olmasi halinde editoriin goriisli dogrultusunda veya
iiclincii bir hakem raporu alindiktan sonra Yayin Kurulunun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak sira numarasi veri-
lir.

22. Dergiye yayinlanmak iizere makale gonderen yazar yukaridaki ya-
yin ilkelerini kabul etmis say1lir.
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JOURNAL OF THE COURT OF CASSATION (JCoC) EDITORIAL
PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation (JCoC)
is a quarterly “peer-reviewed” periodical issued in January, April, July and
October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide whether a
non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or submitted
for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published article.
6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or too
long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it shall
accommodate articles in foreign languages as well. The article, whether in
Turkish or in any foreign language, must have a “title” not exceeding 13
words, an “abstract” of 150 to 350 words, and 5 to 8 “keywords”. The title,
abstract and keywords of the article shall be included in the manuscript in
Turkish and English together. Such information shall be inserted in the
beginning of the article in the said order, and submitted in Turkish or in
English along with the manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail address
and ORCID ID number in the top cover page added to the beginning of the
manuscript. The article will not be published if s/he forget/does not write the
name of the author and the ORCID ID number. The manuscript shall be
submitted in two copies each in A4 size paper, one having the cover page
with author information, the other with no author information. The
manuscript shall be typed in normal style, justified, Times New Roman 11
font size with 1.5 line spacing in the main text, and 9 font size, single spaced
in the footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking numbers
inserted after punctuation marks in the text. When providing references in
the footnote, only the initial letters of the author’s last name and given
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names shall be capitalized. Where a book is referenced, the referencing shall
include the title, place of print, year of print and referred page of the book in
the order herein. Where an article is referenced, the title of the article shall
be quoted in double-quotation marks. However, it is not necessary to include
the place of print and the date of the work in which the article appeared.
Where the reference source is from the Internet, the following information
shall be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk Muhakemeleri
Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime Hukuki
Sorumlulugu Nedeniyle Ac¢ilan Tazminat Davas1”, (AUEHFD, Vol VII, No
2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun Iptali
Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava Sartlar, Ankara
Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64), accessed on
11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/ 2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the end. It is
organized with respect to the alphabetical order of “author’s surname, first
name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol V11, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the article.
13. The “Abbreviations Chart” should be placed at the end of the text.

14. The manuscript submitted for publication shall be communicated
by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by authors to
the Journal have been checked and submitted “for print as is”. Manuscripts
that are identified as non-conforming to the scientific criteria and having
more spelling errors than usual shall be returned by the Editorial Board.
Where the manuscript fails to comply with the editorial principles of the
Journal of the Court of Cassation, it shall be rejected. Rejected manuscripts
shall not be returned to the author. Unless it is allowed by the Editorial
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Board, the article cannot be withdrawn and published elsewhere after the
refereeing process has started.

16. Pursuant to the “double blind peer review” system; the copy of the
manuscript without the cover page shall be communicated to the reviewers. No
information on reviewers shall be furnished to the author. Where the reviewers
do not approve the manuscript for publication, this shall be notified to the
author. Where the reviewers’ report calls for major revision(s), such report shall
be communicated to the author without indicating the identity of reviewers. The
author may make changes only in the context of the requested corrections. The
manuscript shall be published provided that such corrections be accepted,
inserted by the author and approved by the reviewers. Where the reviewers’
report is negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and reviewing
fees respectively on the basis of the “Regulation on Copyright and
Processing Fees Payable by Public Entities” published in the Official
Gazette of 23 January 2007 issue 26412. Where the manuscripts are
accepted for publication, all publication rights shall be owned by the Journal
of the Court of Cassation including full-text publication in electronic media.
Authors shall be considered to have transferred their copyright to the
Journal. No further royalties shall be paid for electronic publication.

18. Three copies of the Journal that contains the published article shall
be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision reviews,
informative notes on legislative reviews as well. Such works shall not be
directed to reviewers; they will be published by a decision of the Editorial
Board.

20. The manuscript requires approval by at least two reviewers for
publication; where the reviewers’ reports fail to concur, the approval of the
Editorial Board shall be required upon the Editor’s opinion or after obtaining
a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for publication
shall be deemed to have agreed to the editorial principles herein.
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5237 SAYILI KANUN’UN 192/3°UNCU MADDESI
KAPSAMINDA ETKIN PiISMANLIK
HUKUMLERININ UYGULANMASI

UNDER ARTICLE 192/3 OF THE LAW NO. 5237
APPLICATION OF EFFECTIVE REMORSE PROVISIONS

Mehmet Faik ATES”
Dr. Vehbi Kadri KAMER**

0z

Ceza hukukunda uyusturucu veya uyarict madde suglari ile etkin miicade-
le edilebilmesi, bu kapsamda bu sucun faillerinin tespit edilebilmesi ve su¢ ko-
nularnin ele gegirilmesi amaciyla uygulanan yontemlerden biri “etkin pigman-
1k uygulamasidir. 5237 sayili Kanun’un 192/3{incti maddesinde yer alan etkin
pismanlik hitkmiinde; uyusturucu veya uyarict madde imal ve ticaret suclarina
istirak eden failin, resmi makamlar tarafindan sug haber alindiktan sonra goniillii
olarak sucun meydana ¢ikmasina ve fail veya diger sug ortaklarinin yakalanma-
sina hizmet ve yardim etmesi cezadan indirim nedeni olarak belirlenmistir. Yar-
gitay’in yerlesik igtihatlari ile 5237 sayili Kanun’un 192/3’{incii maddesinde yer
alan etkin pigsmanlik diizenlemesinin kapsami ve uygulama kosullari agiklanmis,
ayrica hangi hallerde bu hikkmiin uygulanmayacag belirlenmistir. Yine 6greti-
deki goriislerden yararlanilarak olusturulan igtihatlarda, bu diizenlemede yer
alan kavramlardan ne anlasilmasi gerektigi, madde metninde kullanilan baglac-
larin neyi ifade ettigi agikliga kavusturulmustur.

Etkin pismanlik hiikiimlerinin kanun koyucunun amaci dogrultusunda
ve Yargitay ictihatlar1 kapsaminda uygulanmasi halinde; uyusturucu madde
suclari ile etkin miicadele edilecek, bu kapsamda baska uyusturucu suclari-
nin ve bu suglarinin faillerinin belirlenmesi saglanacak, ayrica uyusturucu
maddelerin ele gegmesi miimkiin olacaktir. Ancak bu hiikkmiin agiklanan
kapsamda uygulanmamasi halinde, etkin pismanlik uyusturucu madde sucla-
rinin failleri agisindan cezadan kurtulus yolu olarak kullanilabilecektir.

Makalenin Gelis Tarihi : 11/07/2024
Makalenin Kabul Tarihi : 23/01/2025

*

Yargitay Uyesi, e-mail: mehmetfaikates@hotmail.com
ORCID: https://orcid.org/0009-0008-5539-7945

[zmir Bélge Adliye Mahkemesi Cumhuriyet Savcisi,
e-mail: vehbikadrikamer@gmail.com
ORCID: 0000-0002-1565-2998
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Makalede; ceza adalet sistemimizde son derece 6nemli ayni1 zamanda
uygulama alani genis bir konu olan 5237 sayili Kanun’un 192/3’{incti mad-
desi kapsaminda etkin pismanlik hiikmiiniin uygulanmasi 6gretideki goriisler
ile Yargitay uygulamalar1 kapsaminda agiklanmistir.

Anahtar Kelimeler: etkin pismanlik, kullanmak amaciyla uyusturucu
madde bulundurmak, su¢ ortaklarinin yakalanmasi, uyusturucu madde ticareti.

ABSTRACT

One of the methods applied in criminal law in order to effectively com-
bat drug or stimulant crimes, to identify the perpetrators of this crime and to
seize the subjects of the crime is the practice of “effective remorse”. In Article
192/3 of the Law No. 5237, the provision on effective remorse; the fact that
the perpetrator, who participates in the crimes of manufacturing and traffick-
ing in drugs or stimulants, voluntarily serves and assists in the discovery of the
crime and the capture of the perpetrator or other accomplices after the crime is
notified by the official authorities is determined as a reason for reduction of
the punishment. With the established jurisprudence of the Court of Cassation,
the scope and application conditions of the effective remorse regulation in
Avrticle 192/3 of the Law No. 5237 have been explained, and it has also been
determined in which cases this provision will not be applied. Again, in the
jurisprudence formed by utilizing the opinions in the doctrine, it has been clar-
ified what should be understood from the concepts in this regulation and what
the conjunctions used in the text of the article mean.

If the effective remorse provisions are applied in line with the purpose
of the legislator and within the scope of the jurisprudence of the Court of
Cassation; drug crimes will be fought effectively, other drug crimes and the
perpetrators of these crimes will be identified in this context, and it will also
be possible to seize drug substances. However, if this provision is not ap-
plied within the scope described, effective remorse may be used as a way of
escape from punishment for the perpetrators of drug offenses.

In this article, the application of the effective remorse provision within
the scope of Article 192/3 of the Law No. 5237, which is an extremely im-
portant issue in our criminal justice system and a wide area of application, is
explained within the scope of the opinions in the doctrine and the practices
of the Court of Cassation.

Keywords: apprehension of accomplices, effective remorse, narcotics
trafficking, possession of narcotics for the purpose of use.
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SON DEGISIKLIKLER CERCEVESINDE HAYVANLARI
KORUMA KANUNU’NUN iDARELERE YUKLEDIGi
SORUMLULUKLAR UZERINE BiR INCELEME

A STUDY ON THE RESPONSIBILITIES IMPOSED ON
ADMINISTRATIONS BY THE ANIMAL PROTECTION
LAW WITHIN THE SCOPE OF RECENT CHANGES

Dr. Ergiin DILAVEROGLU*

OoZ

Sahipsiz kopeklerin bireylere verdigi zararlar uzunca bir siiredir iilke giin-
demini mesgul etmektedir. Ulusal ya da yerel basinda sahipsiz kopeklerden kay-
naklanan ve yaralanma yahut oliimle sonuglanan vakalar giindeme getirilmekte
ve farkli ¢dziim arayislari iizerinde durulmaktadir. Ulkemizde 1.7.2004 tarih ve
25509 say1li Resmi Gazete’de yayimlanarak yiiriirliige giren 5199 sayili Hayvan-
lart Koruma Kanunu ile “hayvanlarm rahat yasamlarini ve hayvanlara iyi ve
uygun muamele edilmesini temin etmek, hayvanlarin aci, istirap ve eziyet ¢cekme-
lerine karsi en iyi sekilde korunmalarim, her tirlii magduriyetlerinin énlenme-
si...” amaglanmstir. Bu haliyle Kanun uygulamada sahipsiz kopeklerden kay-
naklanan zararlara ¢oziim iiretememis, bu hayvanlardan kaynaklanan zararlarin
giderilmesi konusunda idarelere davalar acilmis ve idarelerin kusur sorumlulugu
cercevesinde tazmin ylkiimliiliigi ortaya ¢ikmustir. Bu sorunun ortadan kaldiril-
mas1 konusunda farkl fikirler ortaya atilmus, ilgili hayvanlarin itlaf edilmesinden,
belirli bir alanda koruma altina alinmasina kadar gok farkli fikirler 6ne siiriilmiis
her iki goriisli savunanlarin talepleri belirli kesimler tarafindan giindemde tutul-
maya calisilmistir. Gelinen son noktada 2.08.2024 tarih ve 32620 sayili Resmi
Gazete’de yayimlanarak yiirtirliige giren 7527 sayih Hayvanlar1 Koruma Kanu-
nu’nda Degisiklik Yapilmasina Dair Kanun ile sahipsiz kopeklere iligkin soruna
¢Oziim iiretilmeye caligilmistir.

Bu bilgiler 1s181nda bu ¢alisma da igerik analizi yontemi kullanilarak
sahipsiz hayvanlara iliskin mevzuat incelenecek, bahse konu diizenleme ile
sorunun ¢6ziimii konusunda gergeklestirilen degisiklikler eski ve yeni mev-
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zuat degerlendirilerek ele alinmaya caligilacak ve idarenin ve kamu gorevli-
lerinin sorumluluguna iligkin diizenlemeler degerlendirilecektir.

Anahtar Kelimeler: idarenin sorumlulugu, Hayvanlar1 Koruma Ka-
nunu, yerel yonetimler, sahipsiz hayvan, sokak kopekleri

ABSTRACT

The harm that stray dogs cause to individuals has been on the national
agenda for a long time. Cases resulting from stray dogs and resulting in inju-
ry or death are brought to the agenda in the national or local press, and dif-
ferent solutions are sought. The aim of the Animal Protection Law No. 5199,
which was published in the Official Gazette dated 1.7.2004 and numbered
25509 and entered into force in our country, is to “ensure the comfortable
lives of animals and their good and appropriate treatment, to ensure that
animals are protected in the best way against pain, suffering and torment,
and to prevent all kinds of victimization..." In its current form, the Law has
not been able to provide a solution to the damages caused by stray dogs in
practice, lawsuits have been filed against the administrations to compensate
for the damages caused by these animals, and the administrations have been
obliged to pay compensation within the framework of fault liability. Differ-
ent ideas have been put forward to eliminate this problem, from the culling
of the animals in question to protecting them in a certain area, and the de-
mands of those who support both views have been tried to be kept on the
agenda by certain groups. At the final point, an attempt has been made to
find a solution to the problem of stray dogs with the Law on Amendments to
the Animal Protection Law No. 7527, which was published in the Official
Gazette dated 2.08.2024 and numbered 32620 and entered into force.

In light of this information, this study will examine the legislation on
stray animals using the content analysis method, and the changes made to
solve the problem with the regulation in question will be evaluated by evalu-
ating the old and new legislation, and the regulations regarding the responsi-
bility of the administration and public officials will be evaluated.

Keywords: Responsibility of the administration, Animal Protection
Law, local administrations, stray animals, street dogs
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USULSUZ KAYIT VE DINLEMEYE iLISKiN UYUSMAZLIK
MAHKEMESININ BiR iCTiHADI ISIGINDA CEZAEVi
IDARESININ iSLEM VE EYLEMLERI NEDENIYLE
ACILACAK TAZMINAT DAVALARINDA GOREV SORUNU

THE ISSUE OF PROPER FORUM FOR COMPENSATION
CLAIMS AGAINST PRISON ADMINISTRATION
IN LIGHT OF A JUDGMENT INVOLVING UNLAWFUL
INTERCEPTION AND LISTENING

Dr. Dogan GEDIK*

0z

Verilen tutuklama karar1 sonrasinda tutuklunun, cezaevinin tutuklular
icin ayrilmig boliimiine konulmasiyla birlikte tutuklama kararinin yerine
getirilmesi faaliyetine cezaevi idaresinin de dahil oldugu, dolayisiyla yargi
ile idarenin birlikte yiiriittiigli karma nitelikte bir faaliyet s6z konusudur.
4675 sayili yasa ile cezaevi idaresi tarafindan hiikiimlii ve tutuklular hakkin-
da yapilan bir kisim islem veya bunlarla ilgili faaliyetlerin hukuka uygunluk
denetimi infaz hakimligine birakilmissa da, bu islem ve faaliyetlerden kay-
naklanan zararlarin tazmini konusunda ag¢ik bir kanun hiikmii vazedilmemis-
tir. Ceza veya koruma tedbirlerinin infazi sirasinda, bu ¢aligmanin konusu
olaydaki gibi cezaevi idaresinin islem veya eylemlerinden kaynaklanan
magduriyetlerin tazminine yonelik davalarin nerede ve hangi usule gore
acilacagina dair agik diizenlemenin bulunmamasi nedeniyle agilan davalar,
gerek idari yargi ile adli yargi arasinda, gerekse adli yarginin igindeki mah-
kemeler arasinda gérev uyusmazliina neden olmakta, gorevli yargi yerinin
belirlenmesi bakimindan uyusmazlik mahkemesinin devreye girmesine ka-
dar giden mesakkatli ve uzun bir siire¢ s6z konusu olabilmektedir.

Bu c¢aligmada, farkli yargi kollarinda verilen gorevsizlik kararlar tize-
rine gorevli yargi yerini adli yargi olarak belirleyen Uyusmazlik Mahkeme-
sinin kararina konu dava 6zelinde, cezaevi idaresinin usulsiiz dinleme ve
kayit yapma isleminden dolay1 olusan zararin tazminine ydnelik davanin
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nerede ve hangi usule gore agilmasi gerektigine dair uygulamada ortaya ¢i-
kan sorunlara deginme ve ¢6ziim bulma gayretinde olacagiz.

Anahtar Kelimeler: Tutuklu, Cezaevi Idaresi, Tazminat Davasi,
Uyusmazlik Mahkemesi

ABSTRACT

Following the issuance of an arrest warrant, the suspect is placed in the
section of a prison designated for detainees. Hence, the enforcement of the
arrest warrant becomes a hybrid activity involving both the judiciary and the
prison administration (corrections). The Law No. 4675 provides that the judi-
cial review of actions of the prison administration involving detainees and
convicts will be held before the court of corrections. However, there is no
legal provision specifying the forum for compensation claims arising from the
damages caused by the actions and activities of the prison administration. The
absence of clear regulations on where and how to file these claims often lead
to jurisdictional disputes between administrative and civil courts if not to dis-
putes among civil courts. This in turn causes a lengthy and cumbersome pro-
cess which ends with the involvement of the court of jurisdictional disputes.

In this article, an attempt will be made to address practical issues arising
out of the judgment that determined the proper forum for these cases in an
unlawful interception and listening matter involving the prison administration.

Keywords: Detainee, Prison Administration, Compensation claim,
court of Jurisdictional disputes, corrections
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2022 ICSID TAHKIM KURALLARI: DAHA ETKIN
BiR TAHKIM YARGILAMASI iCiIN
GETIRILEN DEGIiSIKLIKLER

THE 2022 ICSID ARBITRATION RULES: CHANGES
INTRODUCED FOR A MORE EFFICIENT
ARBITRATION PROCEEDINGS

Dr. Ogr. Uyesi Gokce ARTIKAN*

(074

2022 ICSID Tahkim Kurallar1 kendisinden &nceki 2006 ICSID Tah-
kim Kurallarmin uygulanmasindan ¢ikarilan dersler neticesinde uzun yillar
siiren bir ¢abanin sonucudur. Tahkim yargilamasi siirecinin basitlestirilmesi,
tahkim yargilamasindaki zaman ve maliyetlerin azaltmas1 ve en Onemlisi
uyusmazliklarin adil bir sekilde ¢oziimlenerek etkin bir tahkim yargilamasi
gergeklestirilmesi bakimindan 2022 ICSID Tahkim Kurallarinin, kendisini
onemli oranda etkileyen tahkim davalar1 da dikkate alinarak incelenmesi
amaclanmaktadir. 2022 ICSID Tahkim Kurallarinin etkin bir tahkim yargi-
lamasina imkan saglamasi, uyusmazlik ¢oziim yontemi olarak ICSID tahki-
mine daha fazla erisim ve yatirimlarin tesvik edilmesi neticesinde ekonomik
kalkinma saglayacagindan 6nem arz etmektedir. 2022 ICSID Tahkim Kural-
lar ile etkin bir tahkim yargilamasi igin maliyetlerin azaltilmas1 ve yargila-
ma prosediirlerinin hizlandirilmasi, iiglincii taraf finansmani bildirimi, mas-
raflarin tahsisi ve masraflar i¢in teminat ve seffafliga iliskin birgok yeni
kural ihdas edilmistir. 2022 ICSID Tahkim Kurallariin etkin bir tahkim
yargilamasi igin onemli degisiklikler getirdigi goriilmektedir. Ancak 2022
ICSID Tahkim Kurallarinin etkin bir tahkim yargilamasi amacini ne oranda
gerceklestirecegi, soz konusu kurallarin gelecekteki tahkim davalarinda uy-
gulanmasi ile belirlenir.

Anahtar Kalimeler: 2022 ICSID Tahkim Kurallari, Siire Simirlari,
Uciincii Taraf Finansmani Bildirimi, Boliinme Prosediirii, Masraflar Icin
Teminat, Seffaflik, Hizlandirilmis Prosediir
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ABSTRACT

The 2022 ICSID Arbitration Rules are the result of a multi-year effort,
drawing on lessons learned from the implementation of the previous the 2006
ICSID Arbitration Rules. The 2022 ICSID Arbitration Rules are intended to be
examined within the framework of simplifying the arbitration process, reduc-
ing the time and costs of arbitration proceedings, and most importantly, ensur-
ing that disputes are resolved fairly and that an effective arbitration proceeding
is carried out, taking into account the arbitration cases that significantly affect
it. It is important that the 2022 ICSID Arbitration Rules facilitate effective
arbitration proceedings, as they will provide greater access to ICSID arbitra-
tion as a dispute resolution method and encourage economic development by
encouraging investments. The 2022 ICSID Arbitration Rules have introduced
many new rules for efficient arbitration proceedings, including reducing costs
and expediting proceedings, notice of third-party funding, allocation of costs
and security for costs, and transparency. It is seen that the 2022 ICSID Arbi-
tration Rules bring important changes for effective arbitration proceedings.
However, the extent to which the 2022 ICSID Arbitration Rules will achieve
the goal of effective arbitration proceedings will be determined by the applica-
tion of these rules in future arbitration cases.

Keywords: The 2022 ICSID Arbitration Rules, Time Limits, Notice
of Third-Party Funding, Bifurcation Procedure, Security for Costs, Transpar-
ency, Expedited Arbitration
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CEZA YARGILAMASINA BiR ALTERNéTiF OLARAK
ONARICI ADALET: ULUSLARARASI OLCEKTEKI
UYGULAMA BiCiIMLERI VE SONUCLARI

RESTORATIVE JUSTICE AS AN ALTERNATIVE TO
CRIMINAL JUSTICE: FORMS OF APPLICATION AND
RESULTS ON AN INTERNATIONAL SCALE

Yunus BILiR*

(074

Giliniimiizde bir¢ok hukuk sisteminde uygulama alani bulan magdur-
suclu arabuluculugu (uzlastirma) ve onarici konferans sistemi gibi Onarict
Adalet uygulamalari, 6zellikle ceza hukuku baglaminda Alternatif Uyusmaz-
lik Cozimii alaninin en 6nemli konular1 olmalarinin yani sira, bir suga genel-
likle sugluyu cezalandirmak seklinde karsilik veren geleneksel ceza hukuku
sisteminin son yillarda giderek popiilerlik kazanan bir alternatifi olmustur.
Onarict Adalet, magdurun ihtiyaglarina daha fazla 6énem verir ve sirf soyut
yasa kurallariin geregini yerine getirmek ya da sugluyu cezalandirmak yeri-
ne, agirlikli olarak, magdurlari, suclular1 ve suctan etkilenen tiim toplumu
yeniden entegre edecek nitelikteki, onlar i¢in onarici olan ¢oziimlere odakla-
nir. Arastirma sonuglari ve yapilan ¢aligsmalar, yeniden sug isleme egiliminin
azaltilmas1 ve magdur memnuniyetinin saglanmasi bakimindan onarici ada-
letin geleneksel ceza hukuku sistemine gore daha basarili sonuglar dogurdu-
gunu siklikla ortaya koymustur. Bu makalede, Tiirk Ceza Hukuku sisteminin
Otesinde, Anglosakson hukuk sisteminde ve ozellikle de Birlesik Krallik
Hukuk literatiirlinde bu alanda yayimlanan eserler ve yapilan arastirmalar
1s181nda, uluslararast 6lgekte genel olarak elde edilen istatistiksel veriler ile
s0z konusu basarinin altinda yatan faktorler ele alinacaktir.

Anahtar Kelimeler: Onarici adalet, uzlastirma, ceza yargilamasi,
arabuluculuk, istatistiksel veriler, sug politikasi.

ABSTRACT

Restorative Justice practices such as victim-offender reconciliation
(mediation) and restorative conference system, which are applied in many
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legal systems today, are the most important subjects of Alternative Dispute
Resolution, especially in the context of criminal law, and have become an
alternative to the traditional criminal law system, which generally responds to
a crime by punishing the offender, and has become increasingly popular in
recent years. Restorative Justice pays more attention to the needs of the victim
and focuses on solutions that will reintegrate the victims, offenders and the
entire society affected by the crime, rather than merely fulfilling the require-
ments of abstract legal rules or punishing the offender. Research results and
studies have frequently shown that restorative justice produces more success-
ful results than the traditional criminal law system in terms of reducing the
tendency to re-offend and ensuring victim satisfaction. In this article, beyond
the Turkish Criminal Law system, the works and researches published in this
field in the Anglo-Saxon legal system and especially in the UK Law literature,
the statistical data obtained on an international scale and the factors underlying
this success will be discussed.

Keywords: Restorative justice, mediation, criminal justice, mediation,
statistical data, crime policy.
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SAHTE FATURA DUZENLEME VE KULLANMA
SUCLARINA ILISKIN YARGITAY CEZA GENEL KURULUNUN
02.10.2024 TARIHLI VE 2024/11-280 ESAS, 2024/279 KARAR
SAYILI KARARININ DEGERLENDIRILMESI

EVALUATION OF THE DECISION NO. 2024/11-153,
2024/641 DATED 02.10.2024, OF THE GENERAL ASSEMBLY
OF CRIMINAL CHAMBERS OF THE COURT OF CASSATION,
CONCERNING THE CRIMES OF ISSUING AND
USING FAKE INVOICES

Gokhan KARABURUN*

0z

Ceza hiikiimlerini iceren ve bu manada tamamlayici bir 6zel kanun ni-
teliginde olan 213 sayil1 Vergi Usul Kanunu’nun (213 sayili Kanun) bugiin
bizim uyguladigimiz “Kacakg¢ilik suglart ve cezalart” baslikli 359. maddesi,
22.07.1998 tarihli ve 23417 (miikerrer) sayili Resmi Gazetede yayimlanarak
01.01.1999 tarihinden itibaren uygulanan 4369 sayili Kanun’la yeniden dii-
zenlenmis ve 15.04.2022 tarih ve 31810 sayili Resmi Gazetede yayimlanan
7394 sayili Kanun ile de son halini almistir. Vergi ceza hukukunda, bu gecen
stire zarfinda temel ceza kanunlarindan farkli ve Yargitay kararlartyla bi¢im-
lenen bir uygulama pratigi olugmustur.

Uygulamada en sik karsilasilan vergi suclart arasinda, “sahte fatura
diizenleme” ve “sahte fatura kullanma” suglari yer almaktadir. Bu suclarla
korunmak istenen hukuki deger, Anayasanin 73. maddesi ¢ercevesinde top-
lanan vergi gelirlerinin muhafaza edilmesi, dolayisiyla vergi kaybinin 6n-
lenmesidir. Bu baglamda sugun magduru, kamu olarak kabul edilmektedir.
Kanun koyucu, vergi ziyaini bu suglarin unsuru olmaktan ¢ikararak, ilgili
suclar1 sirf hareket suglar niteliginde ve soyut tehlike sucu olarak diizenle-
mistir. Ancak bu diizenleme, uygulamada birtakim hukuki sorunlarin tarti-
silmasima neden olmustur. Ilgili kanun maddesinde bu suglarin hareket un-
surlar1 ayn1 bentte, “veya” baglaci ile birbirinden ayrilmistir. Uygulamada
ise, suclarin maddi konular ile kanuni tipiklik agisindan hareket unsurlari ve
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failin saiki arasindaki farkliliklar g6z 6ntinde bulundurularak, bu suglar istik-
rarl1 bir sekilde ayr1 ve bagimsiz suglar olarak degerlendirilmektedir.

Buna karsilik Yargitay Ceza Genel Kurulu, 02.10.2024 tarihli ve
2024/11-280 Esas, 2024/279 Karar sayili kararinda bu disiinceyi terk ede-
rek, 213 Kanun’da sahte fatura diizenleme ve kullanma suc¢larinin se¢imlik
hareketli suglar olarak diizenlendigini ve maddi konularinin ayni oldugunu,
bu nedenle se¢imlik hareketlerden birkag¢1 ya da hepsi icra edilmis olsa dahi
tek su¢ olusacagini, bu durumun 5237 sayili Tiirk Ceza Kanunu’nun (5237
sayili Kanun) 61. maddesi geregince temel cezanin belirlenmesinde dikkate
almacagini hiikiim altina almistir.

Incelememizin konusunu, vergi suglarinda uygulamada esash degisik-
liklere neden olabilecek nitelikteki bu karar olusturmaktadir.

Anahtar Kelimeler: Sahte Belge Kullanma, Sahte Belge Diizenleme,
Secimlik Hareket, Zincirleme Sug.

ABSTRACT

Article 359 titled “Smuggling crimes and penalties” of the Tax Proce-
dure Law No. 213 (Law No. 213), which includes penal provisions and is a
complementary special law in this sense, was published in the Official Gazette
No. 23417 (addition) dated 22.07.1998 and was re-arranged with the Law No.
4369, which was implemented as of 01.01.1999 and was enacted in the Offi-
cial Gazette No. 31810 dated 15.04.2022 which was taken its final form with
Law No. 7394 published in the Official Gazette. In tax criminal law, during
this period, an application practice has emerged that is different from the basic
criminal laws and shaped by the decisions of the Court of Cassation.

Among the most frequently encountered tax crimes in practice are the
crimes of “issuing a fake invoice” and “using a fake invoice”. The legal value
sought to be protected by these crimes is to preserve the tax revenues collected
within the framework of Article 73 of the Constitution, and therefore to pre-
vent tax loss. In this context, the victim of the crime is accepted as the public.
The lawmaker has removed tax loss as an element of these crimes and regulat-
ed the relevant crimes as conduct crime and as abstract endangerment crime.
However, this regulation has led to the discussion of some legal problems in
practice. In the relevant article of the law, the action elements of these crimes
re separated from each other in the same clause with “or”. In practice, consid-
ering the differences between the material subjects of the crimes and the ele-
ments of action and the motive of the perpetrator in terms of legal typicality,
these crimes are consistently evaluated as separate and independent crimes.
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On the other hand, the General Assembly of the Criminal Chambers of
the Court of Cassation, Criminal Code abandoned this idea in its decision dat-
ed 02.10.2024 and numbered 2024/11-280 Docket, 2024/279 Decision, and
ruled that the crimes of preparing and using fake invoices are regulated as
optional crimes in Law No. 213 and their material subjects are the same, there-
fore, even if several or all of the optional acts are performed, a single crime
will be constituted, and this situation will be taken into consideration in deter-
mining the basic penalty in accordance with Article 61 of the Turkish Penal
Code No. 5237 (Law No. 5237). The subject of our review is this decision
which may cause fundamental changes in the practice of tax crimes.

Keywords: Using a Forged Document, Forge a Document, Optional
Act, Successive Crime.
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ALACAGIN DEVRINDE DEVREDENIN
GARANTI SORUMLULUGU

THE ASSIGNOR’S WARRANTY LIABILITY IN THE
ASSIGNMENT OF CLAIMS

Sema AYDEMIR, L.L.M.*

0Z

Alacagin devri sozlesmesi ile kural olarak borglunun rizasi aranmaksizin
alacakli borcunu iigiincii bir kisiye devredebilir. S6z konusu iradi devirde, alacak
bir edim karsiliginda veya herhangi bir karsilik olmaksizin devredilebilir. Bir
edim karsilifinda alacak devredilmigse, devir sirasinda alacagin varligi ve borg-
lunun 6deme giicline sahip oldugu devreden tarafindan garanti edilmis olur. Bu
garanti yiikiimliiliigli karsisinda devralan devredenden menfi zararinin ve devre-
den kusursuzlugunu ispat etmedikc¢e miisbet zararmin tazminini isteyebilir.

Anahtar Kelimeler
Alacagin Devri, Edim Karsiligi Devir, S6zlesme, Garanti Sorumlulugu
ABSTRACT

According to the assignment of claims agreement, the creditor can transfer
their receivable to a third party without the consent of the debtor as a rule. In the
case of voluntary transfer, the claim can be transferred in return for a considera-
tion or without any consideration. If the claim is transferred in return for a con-
sideration, the existence of the claim and the debtor's ability to pay are guaranteed
by the assignor at the time of transfer. In light of this guarantee obligation, the
assignee can demand compensation for their negative damages from the assignor
and, unless the assignor proves their innocence, also for their positive damages.

Keywords

Assignment of Claims, Assignment for Valuable Consideration,
Agreement, Warranty Liability

Makalenin Gelis Tarihi : 25/08/2024
Makalenin Kabul Tarihi : 23/01/2025

*  Avukat — Istanbul Barosu, e-mail: ssema.aydemir@gmail.com
ORCID: https://orcid.org/0000-0002-8517-1145

38



TiICARET SIRKETLERINDE SURDURULEBILIR
YASAM VE UZAKTAN CALISMAYA GECIS

SUSTAINABLE IN TRADING COMPANIES TRANSITION
TO LIFE AND REMOTE WORKING

Ufuk UNLU*
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Ozellikle covid-19 pandemisinden sonra daha fazla bilinir hale gelen
uzaktan calisma sistemi, esasinda bir esnek calisma modeli olarak yillardir
farkli biiyiikliikteki isletmelerde uygulanmaktadir. Zaman yonetimi ve mali-
yet agisindan onemli firsatlar sunan uzaktan ¢alisma sisteminin sirketlerin
siirdiiriilebilirligine sundugu katkilar, ulusal ve uluslararasi bir¢ok sirketin bu
modelden yararlanma niyetinin en 6nemli gerekgeleri arasindadir. Sirketlerin
uzaktan caligma sisteminin faydalarindan yararlanmak istemesi ve fakat,
yiirtirliikteki mevzuatin bu duruma uyumlu oldugu yahut olmadig: diizenle-
meler tarafindan olusabilecek bosluklar uzaktan ¢alisma modelinin gelecegi-
ni tartigmali hale getirmektedir. Bu c¢alismada, uzaktan galisma modelinin
olusturdugu imkanlar ve sirket siirdiiriilebilirligine sundugu katki ile mev-
zuat diizenlemelerinde gelinen nokta incelenecek, ¢alismaya konu kavramla-
rin agiklamalar1 yapilacaktir.

Anahtar Kelimeler: Siirdiiriilebilir Yasam, Kurumsal YOnetim,
Uzaktan Calisma

ABSTRACT

The remote working system, which has become more well-known es-
pecially after the COVID-19 pandemic, has been applied in different sized
enterprises for many years as a flexible working model. The contributions of
the remote working system, which offers significant opportunities in terms
of time management and cost, to the sustainability of companies are among
the most important Decrees of many national and international companies'
intention to use this model. The fact that companies want to take advantage
of the benefits of the remote working system, but the gaps that may arise by
the regulations that the current legislation is compatible with this situation or
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not, make the future of the remote working model controversial. In this
study, the opportunities created by the remote working model and the contri-
bution it offers to company sustainability, as well as the point reached in
legislative regulations will be examined, explanations of the concepts subject
to the study will be made.

Keywords: Sustainable Living, Corporate Governance, Remote
Working
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