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YARGITAY DERGISI YAYIN ILKELERI

1. 1975 yilinda yayin hayatina baslayan Yargitay Dergisi (YD), “Ha-
kemli Dergi” statiisiinde {i¢ ayda bir olmak {izere Ocak, Nisan, Temmuz ve
Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir. Ha-
kemli olarak yaymlanmasina karar verilen makalelerin hakemli oldugu der-
gide ayrica gosterilir. Hakemsiz makalenin yayinlanip yayilanmayacagina
Yaym Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢aligmalar yayimlamak-
tir.

4. Yazilarmm; 6zgiin, baska bir yerde yayimlanmamis veya yayimlan-
mak tizere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk yazara
aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda yazilir.

7. Makale, bilimsel bir ¢aligma niteligini tagtyamayacak 6l¢iide kisa ya da
makale formatinin sinirlarim asacak sekilde uzun olmamalidir.

8. Derginin yaz1 dili esas olarak Tiirk¢e olmakla birlikte, dergide ya-
banci dilde yazilara da yer verilir. Yazi, Tiirk¢e veya yabanci dillerden her-
hangi birinde yazilmig olsa dahi 13 kelimeyi asmayan “baglik”, 150-350
kelime aras1 “0z (abstract)” ve 5-8 kelime arast “anahtar kelimelerin
(keywords)” bulunmasi gerekir. Makalenin adi, “6z™l, anahtar kelimeleri,
keywords ve abstract bilgileri Tiirkce ve Ingilizce olarak makale ile birlikte
yer alir. Bu bilgiler sirasiyla yazinin basina eklenip, Tiirkge veya Ingilizce
olarak yazarlari tarafindan makale ile birlikte gonderilir.

9. Yazar, adi ve soyadini, unvanini, gérev yaptigt kurumu, iletisim adre-
sini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numarasini (ORCID)
calismasinin basina ekleyecegi iist kapak sayfasi ile birlikte bildirmelidir. Maka-
leyi gonderen yazar ismini ve ORC kimlik numarasim (ORCID) yazmama-
st/unutmasi durumunda makalesi yayimlanmayacaktir. Makale, A4 boyutunda
birinde yazara iligkin bilgileri iceren kapak sayfasi bulunan, digerinde bulunma-
yan iki niisha halinde gonderilir. Yazi, ana metinde 1,5 satir araligi ile 11 punto;
dipnotlarda tek satir aralig1 ile 9 punto kullanilarak Times New Roman, normal
stil karakterinde yazilmali, metin iki yana yaslanmali, sayfanin tiim kenarlarinda
2,5 cm bosluk birakilmalidir. Baglik ve alt bagliklar diginda koyu (bold) yazi
karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralari noktalama isaretlerin-
den sonra kullamlir. Dipnotta kaynak verilirken yazarin soyadi ve adinin sadece



bas harfleri biiylik olur. Verilen kaynak kitap ise kitabin adi, kitabin basildig
yer, basim yil1 ve atif yapilan sayfa numarasi sirast ile verilir. Verilen kaynagin
makale olmasi halinde ayrica, makale ad ¢ift tirnak icine alinir. Ancak makale-
nin yer aldig1 eserin basim yeri ve tarihinin yazilmasi gerekmez. Verilen kaynak
internet dokiimani ise makale yazarinin soyadi, adi, makale adi, dergi ad1 ve
say1s1, hangi tarihte ve hangi siteden erisildigi bilgilerine sirasi ile yer verilir.
Tiim géndermeler yazarin soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Ser-
hi, Ankara 2012, s.28.

Makale icin 6rnek: Demir, Mehmet: “Hakime Hukuki Sorumlulu-
gu Nedeniyle Agilan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-
4, 5.805-861), s.826.

internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi, S.2015/4(64),
11.03.2016  tarihinde  http://dergiler.ankara.edu.tr/  dergiler/38/2071
/21478.pdf adresinden erigildi.

Gonderme 6rnek: Yilmaz, s.20.

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakea; metin i¢in-
deki ilk (tam) atiflar, “yazarin soyadi, adi” seklindeki alfabetik diizene uyu-
larak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi, Ankara
2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).

12. Makalede “anlatim plani”na veya “igindekiler”’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin sonunda yer
almalidir.

14. Makale yayimlanmak {tizere dergi@yargitay.gov.tr adresine e-
posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini yapmis ol-
duklar1 ve bu haliyle “basila” verdikleri kabul edilir. Bilimsellik 6l¢iitlerine
uyulmadigr ve olaganin iizerinde yazim yanliglariin tespit edildigi yazilar,
Yayin Kurulu tarafindan geri gevrilir. Makale, Yargitay Dergisi yayin ilkele-
rine uygun degilse reddedilir. Reddedilen yazilar yazarina iade edilmez.
Yaym Kurulunun izni olmadik¢a hakemlik siirecine baslandiktan sonra ma-
kale geri ¢gekilemez, bagka yerde yayinlanamaz.



16. “Kor hakemlik” sistemi uyarinca, kapak sayfasi olmayan makale
niishas1 hakemlere gonderilir. Yazara yazinin hangi hakeme gonderildigi
konusunda bilgi verilmez. Yazinin yayimlanmasi hakemler tarafindan uygun
bulunmadigi takdirde durum yazara bildirilir. Hakem raporlar1 esash diizelt-
me igeriyorsa; rapor, hakem adi belirtilmeksizin yazara gonderilir. Yazar,
sadece belirtilen diizeltmeler gercevesinde degisiklikler yapabilir. Bu dii-
zeltmeler yazar tarafindan kabul edilip, islenmesi ve hakemler tarafindan
uygun gorilmesi kosuluyla makale yayimlanir. Hakemlerin raporlarinin
olumsuz olmasi durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayilit Resmi
Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarinca Odenecek Telif ve
Islenme Ucretleri Hakkinda Yonetmelik” cergevesinde telif ve hakem iicreti
Odenir. Yazilar yayimlanmak iizere kabul edildigi takdirde, elektronik or-
tamda tam metin olarak yayimlamak da dahil olmak {izere tiim yayin haklar
Yargitay Dergisi'ne aittir. Yazarlar telif haklarimi Yargitay Dergisi’ne dev-
retmis sayilir. Elektronik yayim i¢in ayrica telif {icreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer adet der-
gi gonderilir.

19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mevzuat de-
gerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir yazilar hakeme
gonderilmeyip, Yaym Kurulu karari ile yayimlanir.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, hakem
raporlart arasinda geliski olmasi halinde editoriin goriisli dogrultusunda veya
iiclincii bir hakem raporu alindiktan sonra Yayin Kurulunun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak sira numarasi veri-
lir.

22. Dergiye yayinlanmak iizere makale gonderen yazar yukaridaki ya-
yin ilkelerini kabul etmis say1lir.



JOURNAL OF THE COURT OF CASSATION (JCoC) EDITORIAL
PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation (JCoC)
is a quarterly “peer-reviewed” periodical issued in January, April, July and
October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide whether a
non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or submitted
for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published article.
6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or too
long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it shall
accommodate articles in foreign languages as well. The article, whether in
Turkish or in any foreign language, must have a “title” not exceeding 13
words, an “abstract” of 150 to 350 words, and 5 to 8 “keywords”. The title,
abstract and keywords of the article shall be included in the manuscript in
Turkish and English together. Such information shall be inserted in the
beginning of the article in the said order, and submitted in Turkish or in
English along with the manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail address
and ORCID ID number in the top cover page added to the beginning of the
manuscript. The article will not be published if s/he forget/does not write the
name of the author and the ORCID ID number. The manuscript shall be
submitted in two copies each in A4 size paper, one having the cover page
with author information, the other with no author information. The
manuscript shall be typed in normal style, justified, Times New Roman 11
font size with 1.5 line spacing in the main text, and 9 font size, single spaced
in the footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking numbers
inserted after punctuation marks in the text. When providing references in
the footnote, only the initial letters of the author’s last name and given



names shall be capitalized. Where a book is referenced, the referencing shall
include the title, place of print, year of print and referred page of the book in
the order herein. Where an article is referenced, the title of the article shall
be quoted in double-quotation marks. However, it is not necessary to include
the place of print and the date of the work in which the article appeared.
Where the reference source is from the Internet, the following information
shall be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk Muhakemeleri
Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime Hukuki
Sorumlulugu Nedeniyle Ac¢ilan Tazminat Davas1”, (AUEHFD, Vol VII, No
2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun Iptali
Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava Sartlar, Ankara
Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64), accessed on
11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/ 2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the end. It is
organized with respect to the alphabetical order of “author’s surname, first
name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol V11, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the article.
13. The “Abbreviations Chart” should be placed at the end of the text.

14. The manuscript submitted for publication shall be communicated
by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by authors to
the Journal have been checked and submitted “for print as is”. Manuscripts
that are identified as non-conforming to the scientific criteria and having
more spelling errors than usual shall be returned by the Editorial Board.
Where the manuscript fails to comply with the editorial principles of the
Journal of the Court of Cassation, it shall be rejected. Rejected manuscripts
shall not be returned to the author. Unless it is allowed by the Editorial



Board, the article cannot be withdrawn and published elsewhere after the
refereeing process has started.

16. Pursuant to the “double blind peer review” system; the copy of the
manuscript without the cover page shall be communicated to the reviewers. No
information on reviewers shall be furnished to the author. Where the reviewers
do not approve the manuscript for publication, this shall be notified to the
author. Where the reviewers’ report calls for major revision(s), such report shall
be communicated to the author without indicating the identity of reviewers. The
author may make changes only in the context of the requested corrections. The
manuscript shall be published provided that such corrections be accepted,
inserted by the author and approved by the reviewers. Where the reviewers’
report is negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and reviewing
fees respectively on the basis of the “Regulation on Copyright and
Processing Fees Payable by Public Entities” published in the Official
Gazette of 23 January 2007 issue 26412. Where the manuscripts are
accepted for publication, all publication rights shall be owned by the Journal
of the Court of Cassation including full-text publication in electronic media.
Authors shall be considered to have transferred their copyright to the
Journal. No further royalties shall be paid for electronic publication.

18. Three copies of the Journal that contains the published article shall
be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision reviews,
informative notes on legislative reviews as well. Such works shall not be
directed to reviewers; they will be published by a decision of the Editorial
Board.

20. The manuscript requires approval by at least two reviewers for
publication; where the reviewers’ reports fail to concur, the approval of the
Editorial Board shall be required upon the Editor’s opinion or after obtaining
a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for publication
shall be deemed to have agreed to the editorial principles herein.
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ESYA HUKUKUNDA DAVASARTI ARABULUCULUK
MANDATORY MEDIATION IN PROPERTY LAW DISPUTES
Dog. Dr. Cengiz Topel CELIKOGLU*

0Z

6325 Sayili Hukuk Uyusmazliklarinda Arabuluculuk Kanunu m.
18B/1 hiikmiiyle kira ve baz1 esya hukuku uyusmazliklar1 da davasart1 ara-
buluculuk uygulama alanina sokulmustur. Bu meyanda, bu husustaki arabu-
luculuk uzlagsma anlasma belgesinin tanziminde tasinmaz mevzuatinin goze-
tilmesi Ongoriiliip; bunlarin cebri icrasi igin, icraedilebilirlik serhi de zorunlu
kilimustir. S6zkonusu yeni hiikiimler esya hukuku uyusmazliklarinda arabu-
luculuk faaliyetini 6zellikli kilmakta ve diger davasarti arabuluculuk uygu-
lama alanlarindakine nazaran farklarina isaret etmektedir. Calismada, s6zko-
nusu yeni diizenlemeler ¢er¢evesinde bu yeni davasarti arabuluculuk faaliye-
ti ve siirecinin 6zellikleri temel asama islemleri {izerinden incelenip arasti-
rilmaktadir.

Anahtar Kelimeler: Davasarti arabuluculuk bagvurusu, esya hukuku
uyusmazligl, arabuluculuk uzlasma anlasmasi, davasarti arabuluculukta ara-
buluculuk biirosu ve arabulucunun rolii, icraedilebilirlik serhi.

ABSTRACT

With the provision of Article 18B/1 of the Law No. 6325 on Media-
tion in Civil Disputes, rent and some property law disputes have also been
included in the field of mandatory mediation. In this context, it is envisaged
that the real estate legislation will be observed in the issuance of the media-
tion settlement agreement document. In this regard, for their forced execu-
tion, an annotation of enforceability is also mandatory. These new provisions
make mediation activity specific in property law disputes and point out its
differences compared to other mandatory mediation practice areas. In this
study, within the framework of these new regulations, the characteristics of
this new mediation activity and process will be examined and investigated
through the basic stage procedures.

Makalenin Gelis Tarihi : 19/11/2024
Makalenin Kabul Tarihi : 29/04/2025

* Dogent Doktor Uludag Universitesi Hukuk Fakiiltesi,
e-mail: cengiztc@uludag.edu.tr
ORCID: https://orcid.org/0000-0003-1261-4379



Keywords: Request of mandatory mediation, property law dispute,
mediation settlement agreement, roles of mediation center and mediator in
mandatory mediation, annotation of enforceability.



HAKSIZ REKABET HUKUKUNDA iHTIiYATI
TEDBIRIN UYGULANMASI

APPLICATION OF PRECAUTIONARY MEASURES
IN UNFAIR COMPETITION LAW

Dr. Salim Yunus LOKMANOGLU*

0oz

Haksiz rekabet eyleminin gerceklesmesi halinde agilacak dava oncesi
veya sonrasinda gegici hukuki koruma tedbirlerinden ihtiyati tedbirin uygu-
lanmasi biiyiik 6nem tagimaktadir. Bu durumu 6ngéren kanun koyucu, Tiirk
Ticaret Kanununda haksiz rekabet halinde ihtiyati tedbirin hangi durum ve
sartlar altinda istenebilecegini diizenlemistir. Uygulamada haksiz rekabete
iliskin davalarda ihtiyati tedbir karar1 verilmesinde mahkemelerin ¢ekimser
davrandig1 gortilmektedir. Bu konunun uygulamada 6nemine binaen ¢alis-
mada oncelikle gegici hukuki koruma tedbirleri ve bunlar arasinda sayilan
ihtiyati tedbir kavramu {izerinde durularak ihtiyati tedbirin gesitleri, haksiz
rekabette ihtiyati tedbirin goriinimii ve ihtiyati tedbir karar1 verilmesinin
Olgiitleri yargi kararlar1 ve doktrin ele alinarak incelenmistir.

Anahtar Kelimeler: Gegici hukuki koruma, haksiz rekabet, ihtiyati
tedbir, ifa amacli ihtiyati tedbir.

ABSTRACT

In the event of unfair competition, it is of great importance to apply
the interim injunction, which is one of the temporary legal protection
measures, before or after the lawsuit to be filed. Foreseeing this situation, the
legislator has regulated the circumstances and conditions under which an
interim injunction may be requested in case of unfair competition in the
Turkish Commercial Code. In practice, it is observed that the courts abstain
from granting interim injunctions in cases related to unfair competition. Due
to the importance of this issue in practice, in this study, first of all, the con-
cept of interim legal protection measures and the concept of interim injunc-
tion, the types of interim injunction, the appearance of interim injunction in

Makalenin Gelis Tarihi : 04/11/2024
Makalenin Kabul Tarihi : 29/04/2025

*  Ankara 12. Asliye Ticaret Mahkemesi Hakimi,
e-mail: yunuslokmanoglu@hotmail.com
ORCID: https://orcid.org/0000-0001-8991-6960



unfair competition and the criteria for granting an interim injunction decision
are examined by considering judicial decisions and doctrine.

Keywords: Provisional legal protection, unfair competition, interim
injunction, interim injunction for performance.



FiKiR VE SANAT ESERLERI KANUNU KAPSAMINDA
ESER UZERINDEKI FiKRi HAKKIN HACZINE
DAIR DEGERLENDIRMELER

EVALUATIONS ON THE ATTACHMENT OF
INTELLECTUAL RIGHTS ON WORKS WITHIN THE SCOPE
OF THE LAW ON INTELLECTUAL AND ARTISTIC WORKS

Dr. Ars. Gor. Biisra SAHIN AYDIN*

O0Z

Fikri hak, hak sahiplerine, bir yoniiyle manevi nitelikli menfaatler sag-
larken; bir yoniiyle de genis mali olanaklar sunar. Fikri hakkin sagladigi
manevi menfaatler, her tiirlii hukuki islemin dolayisiyla da haczin konusunu
olusturamaz. Kendisinden iktisadi anlamda yararlanma imkan1 taniyan fikri
hakkin bahsettigi mali yetkilerdir. Bunun yam sira, fikri hakkin iizerinde
tecessiim ettigi maddi varligi haiz seyler de kendilerinden iktisadi olarak
yararlanmanin olanakli olmasi dolayistyla hacze konu olabilmektedir. Dola-
yistyla gerek fikri hakkin maddi sahasini teskil eden mali yetkilerin gerek
fikri hakkin tizerinde tecessiim ettigi maddi varligi olan seylerin ve gerekse
mali yetkilerin devri yahut bunlara iligskin lisans verilmesi suretiyle ortaya
cikan yeni haklarin her biri, kendilerinden iktisadi anlamda faydalanmanin
miimkiin olmas1 dolayisiyla haczin konusunu teskil edebilir. Fakat fikri hak-
kin kendisi ile iizerinde tecessiim ettigi seyin tabi oldugu hukuki rejim birbi-
rinden farklidir. Bu durum pek tabii, fikri hakkin haczi bakimindan izlenecek
usulii de etkilemektedir. Bu bakimdan fikri hakkin hacze konu olmasi bah-
sinde, fikri hakkin hukuki niteliginden kaynaklanan bazi ayriks1 6zelliklerin
dikkate alinmasi suretiyle, bir inceleme yapilmasi 6nem arz etmektedir.

Anahtar Kelimeler: Fikri hak, fikir ve sanat eserleri, haciz, fikri hak-
kin haczi, lisans hakkinin haczi.

ABSTRACT

Intellectual property rights provide moral benefits to the right holders in
one respect, while they also offer extensive financial opportunities in another.
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The moral benefits provided by intellectual property rights cannot be the subject
of any legal transaction and therefore attachment. What allows for economic
benefit is the financial powers granted by intellectual property rights. In addi-
tion, the material assets on which the intellectual property right is embodied can
also be subject to attachment due to the possibility of economic benefit from
them. Therefore, each of the new rights that arise by transferring the financial
powers constituting the material field of the intellectual property, the material
assets on which the intellectual property right is embodied, and the financial
powers or granting licenses related to them can be subject to attachment due to
the possibility of economic benefit from them. However, the legal regimes that
the intellectual property right itself and the thing it is embodied are different
from each other. This situation naturally affects the procedure to be followed in
terms of attachment of intellectual property. In this respect, it is important to
conduct an examination of the issue of intellectual property being subject to
attachment, taking into account some distinctive features arising from the legal
nature of the intellectual property.

Keywords: Intellectual property rights, intellectual and artistic works, at-
tachment, attachment of intellectual property rights, attachment of license rights.



CEZA MUHAKEMESINDE iDDiANAME:
OLAY ANLATIMI VE YARGILAMANIN KONUSU

PENAL PROCEDURE INDICTMENT:
FACTS OF CASE AND SUBJECT MATTER OF THE TRIAL

Mehmet PAKIS*
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Yargitay ictihatlarina gore temelde yargilamanin konusu (ceza davasi-
nin konusu) ile ayni anlama gelen hiikmiin konusu, CMK’nin 225/1’inci
madde ve fikrasinda iddianamede unsurlar1 belirtilen suca iligkin fiil ve fail
ile sinirlandirtlmigtir. Anilan maddenin ikinci fikrasinda yer alan “mahkeme-
nin fiilin nitelendirmesiyle bagl olmadigina” iliskin hitkmii gozetildiginde,
birinci fikrada yazili “fii/” kavraminin muhakeme anlaminda fiili ifade ettigi
anlagilmaktadir. Ancak bu fiil, su¢un (sug teorisi anlaminda fiilin) unsurlari-
na atif yapilarak tanimlanmigstir. Dolayisiyla iddianamede sugun unsurlarina
karsilik gelen ayrinti ve kavramlara yer verilmesi gerekmektedir. Bu yakla-
stimin, adil yargilanma hakki agisindan olumlu sonuglar1 olmakla birlikte,
bazi olumsuz etkileri de bulunmaktadir. Ote yandan, Yargitay'in yerlesik
ictihatlarma gore s6z konusu fiil tanimlanmasinda, iddianamede esas olan
“olay anlatimi”dir. Bu itibarla, makalede iddianamede yer alan “olay anla-
tim1” ve “yargilamanin konusu” muhakeme anlaminda fiil kavrami ve nor-
matif diizenlemeler ¢er¢evesinde incelenmektedir.

Anahtar Kelimeler: Iddianame, Olay anlatim, Fiil, Muhakeme anla-
minda fiil.

ABSTRACT

According to the precedents of the Court of Cassation, the subject mat-
ter of the judgment (verdict), which essentially corresponds to the subject mat-
ter of the trial (the subject of the criminal case), is limited to the act and the
perpetrator, along with the elements of the crime, as specified in the
indictment, in accordance with Article 225/1 of the Criminal Procedure Code
(CMK). Considering the provision in the second paragraph of the aforemen-
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tioned article, which states that “the court is not bound by the legal qualifica-
tion of the act”, it is understood that the term “act” in the first paragraph re-
fers to an act in a procedural sense. However, this act is defined by reference
to the elements of the crime (in the sense of crime theory). Therefore, the in-
dictment must include details and concepts corresponding to the elements of
the crime. While this approach has positive implications for the right to a fair
trial, it also presents certain drawbacks. On the other hand, according to the
established precedents of the Court of Cassation, the essential element in de-
fining the act in the indictment is the “facts of the case (narration of the inci-
dent)”. In this regard, this article examines the “facts of the case” in the in-
dictment and the “subject matter of the trial” within the framework of the con-
cept of the act in a procedural sense and normative regulations.

Keywords: Indictment, Facts of the Case (Narration of the Incident),
Act (Action), Act (Action) in Procedural Sense.



ULUSLARARASI HUKUKTA ZAMANASIMI KAVRAMI*
THE CONCEPT OF PRESCRIPTION IN INTERNATIONAL LAW
Zeynep Seyma ANILGAN*
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Isbu makale, i¢ hukukta detayh sekilde diizenlenen zamanasinm miiesse-
sesinin uluslararasi hukuktaki yerini arastirmak amaciyla yazilan Zamanasimi
Kavrami ve Uluslararast Hukuktaki Yeri isimli yiiksek lisans tezinden derlen-
migtir. Uluslararas1 hukuk gen¢ ve dinamik bir disiplin olarak i¢ hukuktaki uy-
gulamalardan yararlanmaktadir. Bu uygulamalardan birisi de zamanasimudir.
Calismamzda, literatiir taramasi yapilarak oncelikle zamanagiminin i¢ hukukta-
ki yeri, ardindan uluslararas1 hukuktaki kullanim sekli incelenmistir. Bu incele-
mede bir¢cok uluslararasi yargt karari kiyaslanarak zamanasimi miiessesesi ile
benzer etkilere sahip zimni tanima, vazge¢me ve protesto islemleri irdelenmistir.
Bu irdeleme ile hiyerarsik sistemdeki i¢ hukuk ile anarsik sistemdeki uluslarara-
st hukuk, zamanasimi miiessesesinin uygulanmasi tizerinden karsilastirilmustir.
Literatiirde uluslararasi hukukta kullanimina dair goriis birligi olmayan ve nere-
deyse higbir kaynakta ismen zikredilmeyen zamanasimi miiessesesinin esasinda
uluslararas1 hukukta da i¢ hukuktaki amac ve islevine yonelik bir ara¢ olarak
ikame islemlerle uygulandigi sonucuna ulagilmistir.

Anahtar Kelimeler: Zamanasimi, i¢ hukuk, uluslararas1 hukuk, zimni
tanima, vazge¢me, protesto

ABSTRACT

This article is compiled from the master's thesis named The Concept
of Prescription and Its Place in International Law, which was delved into the
role of prescription within international law, highlighting its nuanced pres-
ence despite being a concept more thoroughly articulated within domestic
law. International law, described as a young and dynamic discipline, garners
insights from domestic practices, including prescription. Through an in-
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depth review of existing literature, this study examines the role of prescrip-
tion in domestic law and its application in the international legal context. It
scrutinizes numerous international judicial decisions along with the process-
es of tacit (implied) recognition, renunciation (waiver), and protest; all paral-
lel the effects of prescription. This analysis illuminates their comparative
functionality by juxtaposing the hierarchical nature of domestic law with the
anarchic structure of international law in the context of prescription. The
study concludes that although there is a lack of consensus on prescription's
applicability in international law—barely mentioned in sources— it is im-
plicitly manifested through analogous mechanisms that fulfill comparable
objectives and functions attributed to prescription within domestic law.

Keywords: Prescription, domestic law, international law, tacit (im-
plied) recognition, renunciation (waiver), protest



