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YARGITAY DERGISI YAYIN ILKELERI

1. 1975 yilinda yayin hayatmna baslayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢c ayda bir olmak iizere Ocak, Nisan, Temmuz
ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer wverilir.
Hakemli olarak yayinlanmasina karar verilen makalelerin hakemli oldugu
dergide ayrica gosterilir. Hakemsiz ~ makalenin  yayinlanip
yayinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel c¢aligmalar
yayimlamaktir.

4. Yazilarin; Ozgiin, bagka bir yerde yayimlanmamis veya
yayimlanmak {izere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirli sorumluluk yazara
aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda yazilir.

7. Makale, bilimsel bir ¢alisma niteligini tasiyamayacak 6lciide kisa ya da
makale formatinin sinirlarin agacak sekilde uzun olmamalidir.

8. Derginin yaz1 dili esas olarak Tiirkge olmakla birlikte, dergide
yabanci dilde yazilara da yer verilir. Yazi, Tirk¢e veya yabanci dillerden
herhangi birinde yazilmis olsa dahi 13 kelimeyi agsmayan “bashik”, 150-350
kelime arasi “6z (abstract)” ve 5-8 kelime arasi “anahtar kelimelerin
(keywords)” bulunmasi gerekir. Makalenin adi, “6z”ii, anahtar kelimeleri,
keywords ve abstract bilgileri Tiirkce ve Ingilizce olarak makale ile birlikte
yer alir. Bu bilgiler sirastyla yazinin basima eklenip, Tiirkge veya Ingilizce
olarak yazarlari tarafindan makale ile birlikte gonderilir.

9. Yazar, adi1 ve soyadini, unvanini, gorev yaptigi kurumu, iletisim
adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numarasini (ORCID)
calismasinin basma ekleyecegi iist kapak sayfasi ile birlikte bildirmelidir.
Makaleyi gonderen yazarin ismini ve ORC kimlik numarasmi (ORCID)
yazmamast/unutmast durumunda makalesi yayimlanmayacaktir. Makale, A4
boyutunda birinde yazara iliskin bilgileri igceren kapak sayfasi bulunan,
digerinde bulunmayan iki niisha halinde gonderilir. Yazi, ana metinde 1,5 satir
araligi ile 11 punto; dipnotlarda tek satir aralig1 ile 9 punto kullanilarak Times
New Roman, normal stil karakterinde yazilmali, metin iki yana yaslanmali,
sayfanin tiim kenarlarinda 2,5 cm bosluk birakilmalidir. Baglik ve alt bagliklar
disinda koyu (bold) yaz1 karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralart noktalama
isaretlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi ve



adinin sadece bas harfleri biiyiik olur. Verilen kaynak kitap ise kitabin adi,
kitabm basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirasi ile verilir.
Verilen kaynagin makale olmasi halinde ayrica, makale adi ¢ift tirnak igine
almir. Ancak makalenin yer aldifi eserin basim yeri ve tarihinin yazilmasi
gerekmez. Verilen kaynak internet dokiimani ise makale yazarmin soyadi, adi,
makale adi, dergi adi ve sayisi, hangi tarihte ve hangi siteden erisildigi
bilgilerine sirast ile yer verilir. Tim gondermeler yazarin soyadi yazilarak
yapilir.

Kitap icin ornek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale icin oOrnek: Demir, Mehmet: “Hakime Hukuki
Sorumlulugu Nedeniyle Acilan Tazminat Davas1”, (AUEHFD, C.VII,
S.2003/3-4, 5.805-861), 5.826.

internetten ahman dokiiman icin o6rnek: Albayrak, Hakan:
Tasarrufun iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlar;, Ankara Universitesi Hukuk Fakiiltesi Dergisi, S.2015/4(64),
11.03.2016  tarihinde  http://dergiler.ankara.edu.tr/  dergiler/38/2071
/21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz, s.20.

11. Makale sonunda ‘“kaynak¢a” bulunmalidir. Kaynakca; metin
icindeki ilk (tam) atiflar, “yazarin soyadi, adi” seklindeki alfabetik diizene
uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi, Ankara
2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).

12. Makalede “anlatim plan1”na veya “i¢indekiler”’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin sonunda yer
almalidir.

14. Makale yayimlanmak iizere dergi@yargitay.gov.tr adresine e-
posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini yapmis
olduklari ve bu haliyle “basila” verdikleri kabul edilir. Bilimsellik
Olciitlerine uyulmadigi ve olaganin {izerinde yazim yanlislarinin tespit
edildigi yazilar, Yaym Kurulu tarafindan geri cevrilir. Makale, Yargitay
Dergisi yayin ilkelerine uygun degilse reddedilir. Reddedilen yazilar
yazarina iade edilmez. Yaym Kurulunun izni olmadik¢a hakemlik siirecine
baslandiktan sonra makale geri ¢ekilemez, bagka yerde yayimlanamaz.



16. “Kor hakemlik” sistemi uyarinca, kapak sayfasi olmayan makale
niishas1 hakemlere gonderilir. Yazara yazinin hangi hakeme gonderildigi
konusunda bilgi verilmez. Yazinin yayimlanmasi hakemler tarafindan uygun
bulunmadigi takdirde durum yazara bildirilir. Hakem raporlar1 esash
diizeltme igeriyorsa; rapor, hakem adi belirtilmeksizin yazara gonderilir.
Yazar, sadece belirtilen diizeltmeler gercevesinde degisiklikler yapabilir. Bu
diizeltmeler yazar tarafindan kabul edilip, islenmesi ve hakemler tarafindan
uygun goriilmesi kosuluyla makale yayimlanir. Hakemlerin raporlarinin
olumsuz olmas1 durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayili Resmi
Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarinca Odenecek Telif ve
Islenme Ucretleri Hakkinda Yonetmelik” cercevesinde telif ve hakem iicreti
Odenir. Yazilar yayimlanmak fiizere kabul edildigi takdirde, elektronik
ortamda tam metin olarak yayimlamak da dahil olmak iizere tiim yayin
haklar1 Yargitay Dergisi'ne aittir. Yazarlar telif haklarin1 Yargitay Dergisi’ne
devretmis sayilir. Elektronik yayim i¢in ayrica telif iicreti ddenmez.

18. Yayimlanan makalenin yazarina ii¢ adet, hakemlere birer adet
dergi gonderilir.

19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mevzuat
degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir yazilar
hakeme gonderilmeyip, Yayin Kurulu karari ile yayimlanir.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, hakem
raporlart arasinda geligki olmasi halinde editoriin goriisii dogrultusunda veya
ticlincii bir hakem raporu alindiktan sonra Yayimn Kurulunun onayi gerekir.

21. Makale gelis tarihine gore kayit altina alinarak sira numarasi
verilir.

22. Dergiye yaymlanmak iizere makale gonderen yazar yukaridaki
yayin ilkelerini kabul etmis sayilir.



JOURNAL OF THE COURT OF CASSATION (JCoC) EDITORIAL
PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation (JCoC)
is a quarterly “peer-reviewed” periodical issued in January, April, July and
October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide whether a
non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or submitted
for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published article.
6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or too
long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it shall
accommodate articles in foreign languages as well. The article, whether in
Turkish or in any foreign language, must have a “title” not exceeding 13
words, an “abstract” of 150 to 350 words, and 5 to 8 “keywords”. The title,
abstract and keywords of the article shall be included in the manuscript in
Turkish and English together. Such information shall be inserted in the
beginning of the article in the said order, and submitted in Turkish or in
English along with the manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail address
and ORCID ID number in the top cover page added to the beginning of the
manuscript. The article will not be published if s/he forget/does not write the
name of the author and the ORCID ID number. The manuscript shall be
submitted in two copies each in A4 size paper, one having the cover page
with author information, the other with no author information. The
manuscript shall be typed in normal style, justified, Times New Roman 11
font size with 1.5 line spacing in the main text, and 9 font size, single spaced
in the footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking numbers
inserted after punctuation marks in the text. When providing references in
the footnote, only the initial letters of the author’s last name and given



names shall be capitalized. Where a book is referenced, the referencing shall
include the title, place of print, year of print and referred page of the book in
the order herein. Where an article is referenced, the title of the article shall
be quoted in double-quotation marks. However, it is not necessary to include
the place of print and the date of the work in which the article appeared.
Where the reference source is from the Internet, the following information
shall be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk Muhakemeleri
Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime Hukuki
Sorumlulugu Nedeniyle Agilan Tazminat Davasi”, (AUEHFD, Vol VII, No
2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun iptali
Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava Sartlar, Ankara
Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64), accessed on
11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/ 2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the end. It is
organized with respect to the alphabetical order of “author’s surname, first
name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Acilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p-805-861).

12. “Contents” and “narrative plan” are not included in the article.
13. The “Abbreviations Chart” should be placed at the end of the text.

14. The manuscript submitted for publication shall be communicated
by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by authors to
the Journal have been checked and submitted “for print as is”. Manuscripts
that are identified as non-conforming to the scientific criteria and having
more spelling errors than usual shall be returned by the Editorial Board.
Where the manuscript fails to comply with the editorial principles of the
Journal of the Court of Cassation, it shall be rejected. Rejected manuscripts
shall not be returned to the author. Unless it is allowed by the Editorial



Board, the article cannot be withdrawn and published elsewhere after the
refereeing process has started.

16. Pursuant to the “double blind peer review” system; the copy of the
manuscript without the cover page shall be communicated to the reviewers. No
information on reviewers shall be furnished to the author. Where the reviewers
do not approve the manuscript for publication, this shall be notified to the
author. Where the reviewers’ report calls for major revision(s), such report shall
be communicated to the author without indicating the identity of reviewers. The
author may make changes only in the context of the requested corrections. The
manuscript shall be published provided that such corrections be accepted,
inserted by the author and approved by the reviewers. Where the reviewers’
report is negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and reviewing
fees respectively on the basis of the “Regulation on Copyright and
Processing Fees Payable by Public Entities” published in the Official
Gazette of 23 January 2007 issue 26412. Where the manuscripts are
accepted for publication, all publication rights shall be owned by the Journal
of the Court of Cassation including full-text publication in electronic media.
Authors shall be considered to have transferred their copyright to the
Journal. No further royalties shall be paid for electronic publication.

18. Three copies of the Journal that contains the published article shall
be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision reviews,
informative notes on legislative reviews as well. Such works shall not be
directed to reviewers; they will be published by a decision of the Editorial
Board.

20. The manuscript requires approval by at least two reviewers for
publication; where the reviewers’ reports fail to concur, the approval of the
Editorial Board shall be required upon the Editor’s opinion or after obtaining
a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for publication
shall be deemed to have agreed to the editorial principles herein.
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PSIKIYATRIST, PSIKOLOG VE KLINiK PSIKOLOGLAR
BAKIMINDAN VERILERI HUKUKA AYKIRI OLARAK
VERME SUCU

THE CRIME OF UNLAWFULLY PROVIDING DATA BY
PSYCHIATRITS, PSYCHOLOGISTS AND CLINICAL PSYCHOLOGISTS

Do¢. Dr. Onder TOZMAN*

(0Y/

Kisisel verilerin korunmasma duyulan ihtiyag zaman gectikge
artmaktadir. Teknolojinin gelismesi ve dijitallesmenin artmasiyla birlikte kisisel
verilere daha kolaylikla ulasilabilmesi bu korumanin 6nemini daha da 6nemli
hale getirmektedir. Ister 6zel hayatin gizliligi kapsaminda gbriilsiin ister
bagimsiz bir hak kategorisi olarak kabul edilsin bireylerin kisisel verilerini kendi
nizalar1 diginda paylasilmamasim isteme haklar1 vardir. Artik temel bir insan
hakki olarak goriilmeye baslanan bu hakkin gerek 6zel hukukun gerekse kamu
hukukunun yaptirimlariyla korunmasi geregi de genel bir kabul gdrmektedir.
Ozel kisisel veri kategorisinde kabul edilen saglik verileri bakimmdan da bu
korumanimn gerekliligi son yillarda 6nemli bir konu haline gelmistir. Saglk
verileri iginde ruh sagligi kapsaminda bulunan kisisel veriler de ulasilabilirlik
orani arttikga daha Ozenli bir korumay1 giindeme getirmektedir. Ruh saghg
alaninda c¢alisan psikiyatrist, psikolog ve klinik psikologlar da meslekleri
dolayisiyla hastalarimin ya da danigsanlarinin  kisisel verilerine kolaylikla
erisebilmektedir. Onlarin rizas1 olmaksizin bu verileri paylastiklarinda TCK’ nin
136. maddesinde diizenlenen “Verileri hukuka aykir1 olarak verme” sugunun
faili olmalar1 s6z konusu olacaktir.

Anahtar Kelimeler

Kisisel veri, saglik verisi, ruh sagligi calisani, kisisel veriyi hukuka
aykir1 verme, psikiyatr, psikolog, klinik psikolog

ABSTRACT

The need for the protection of personal data has been increasing over
time. With the development of technology and the rise of digitalization, the

Makalenin Gelis Tarihi : 20/03/2025
Makalenin Kabul Tarihi : 07/07/2025

*

Dog. Dr., Hacettepe Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi
ABD Ogretim Uyesi; onder.tozman@hacettepe.edu.tr,
ORCID: 0000-0001-6896-2191



easier access to personal data has made this protection even more important.
Whether considered under the scope of privacy of private life or regarded as
an independent category of rights, individuals have the right to request that
their personal data not be shared without their consent. This right, which is
increasingly seen as a fundamental human right, is generally accepted to
require protection through both private law and public law sanctions. In the
context of health data, which is accepted as a special category of personal
data, the necessity of such protection has become an important issue in
recent years. Among health data, personal data related to mental health
requires even more careful protection as its accessibility increases.
Professionals working in the field of mental health, such as psychiatrists,
psychologists, and clinical psychologists, can easily access the personal data
of their patients or clients due to their profession. If they share this data
without consent, they could become perpetrators of the crime of "Providing
data unlawfully," as regulated under Article 136 of the Turkish Penal Code

Keywords

Personal data, health data, mental health professional, unlawful
provision of personal data, psychiatrist, psychologist, clinical psychologist



CEKTE BASVURU HAKKININ DUSMESI NEDENiYLE
SEBEPSiZ ZENGINLESMEDE ZAMANASIMINA ILISKIN
YARGITAY iICTIHATLARININ DEGERLENDIRILMESI

EVALUATION OF THE CASSATION JURISPRUDENCE ON THE
STATUTE OF LIMITATIONS FOR UNJUST ENRICHMENT
DUE TO THE LOSS OF THE RIGHT TO APPLY IN CHECK

Dr. Kagan SUSUZ*
oz

Cekte sebepsiz zenginlesme talebinde bulunabilmek i¢in gerekli olan
sartlardan birisi olan basvuru hakkinin diismesi halinde zamanasiminin ne
zaman baslayacagi hakkinda kanunda net bir ifade bulunmamasi nedeniyle
farkli uygulamalar ortaya c¢ikmustir. Bunun nedeni siiphesiz  hukuki
diizenlemenin hatali olmasidir. Ciinkii ¢ekte bagvuru hakkinin olabilmesi igin
ibraz ve ddememe halinin tespiti (genellikle karsiliksizlik iglemi) gereklidir.
Bunlar yapilmadiginda bagvuru hakki dogmaz. Boyle bir durumda bir talep
hakkindan, dolayisiyla zamanagimindan da séz edilemez. Bu nedenle hukuki
diizenlemenin bu durumu kapsayip kapsamadigi ve nasil yorumlanacagi
tartigtimalhidir (TTK m. 818, f. 1/m; 732, f. 4). Ciinkii bu husus pek ¢ok karara
konu olmus ve celiskili ictihatlar ¢ikmustir. Ictihatlarm bir kisminda zamanagimi
stiresi, ibraz siiresinin sona ermesinden itibaren bir yil; diger bir kisminda ise
¢ekin zamanasimi siiresinin iizerine ilaveten bir yil seklinde uygulanmustir.
Dolaystyla birinde bir yil, digerinde dort yil seklinde farkli uygulamalar
olmustur. 6762 Sayili (miilga) TTK m. 644’te olmayan ve uygulamayla ortaya
cikan bir yillik siirenin kanuna almmasi siirenin ne kadar olacagiyla ilgili
tartismalara son vermis gibi goziikse de s6z konusu siirenin baslangicinin boyle
“hukuki olmaktan uzak” bir bigimde ifade edilmis olmasi nedeniyle yeni bir
tartisma ortaya ¢ikmistir. Borglar hukukundaki sebepsiz zenginlesmeye iligkin
stirenin iki yila ¢ikarilmasi nedeniyle s6z konusu hukuki diizenlemeler arasinda
uyum da yoktur. Sonu¢ olarak bir yerine dort yil olacak sekilde hiikiim
yorumlanmaya baglanmistir. Kanaatimizce bu hususla ilgili olarak ortada bir
kanun boslugu bulunmaktadir. Bunun sebepsiz zenginlesmenin mantigina
uygun bir surette doldurulmasi gerekir (TMK m. 1). Bu nedenle ¢ekte bagvuru

Makalenin Gelis Tarihi : 13/03/2025
Makalenin Kabul Tarihi : 07/07/2025
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hakkinin diigmesi nedeniyle sebepsiz zenginlesmede zamanasimi siiresi,
zenginlesmenin gergeklestigi tarihten hesaplanmali ve sonugta bir yil olmalidir.

Anahtar Kelimeler
Cek, Ibraz Siiresi, Bagvuru Hakki, Sebepsiz Zenginlesme, Zamanasinu
ABSTRACT

Different practices have emerged due to the lack of a clear statement
in the code about when the timebarr will start in case the right to recourse,
which is one of the conditions required to claim unjust enrichment in a
check, expires. The reason for this is undoubtedly that the legal regulation is
flawed. Because in order for there to be a right to recourse in a check,
presentation and determination of the non-payment status (generally
dishonor process) are required. If these are not done, the right to recourse
does not arise. In such a case, there can be no question of a right to claim,
and therefore a timebarr. For this reason, it should be discussed whether the
legal regulation covers this situation and how it will be interpreted (Turkish
Commercial Code Articel 818, P. 1/m; 732, P. 4). Because this issue has
been the subject of many decisions and conflicting case laws have emerged.
In some of the case laws, the timebarr has been applied as one year from the
end of the presentation period; in others, it has been applied as an additional
year on top of the timebarr for the check. Therefore, different practices have
emerged as one year in one and four years in the other. Although the
inclusion of the one-year period, which was not included in Article 644 of
the (repealed) Turkish Commercial Code No. 6762 and emerged through
practice, seems to have put an end to the discussions on how long the period
will be, a new discussion has emerged because the beginning of the period in
question was expressed in such a "far from legal" way. There is no harmony
between the legal regulations in question due to the extension of the period
for unjust enrichment in the Code of Obligations to two years. As a result,
the provision has begun to be interpreted in a way that it will be four years
instead of one. In our opinion, there is a legal gap regarding this issue. This
should be filled in a way that complies with the logic of unjust enrichment
(Turkish Civil Code Articel 1). Therefore, due to the loss of the right to
recourse for a check, the limitation period for unjust enrichment should be
calculated from the date of enrichment and should ultimately be one year.

Keywords

Check, Presentation Period, Right of Recourse, Unjust Enrichment,
Timebarr



CEZA HAKIMLERI VE CUMHURIYET SAVCILARININ
YARGILAMA FAALIYETLERIi SEBEBIYLE
TAZMINAT SORUMLULUGU

LIABILITY OF CRIMINAL JUDGES AND PUBLIC
PROSECUTORS DUE TO THEIR JUDICIAL ACTIVITIES

Yunus YILMAZ*

(0Y/

Yargilama faaliyetlerinden kaynakli tazminat davalarinda bazi iilkeler
devletin dogrudan sorumlulugu ilkesine mevzuatlarinda ¢ok eski tarihlerden
itibaren yer vermislerdir. Ne var ki, menfaat dengeleri agisindan daha ¢ok
tercihe sayan olmasma ragmen ilke, iilkemizde uzun zaman benimsenmemis,
ancak kisa sayilabilecek bir siire dnce hakim ve savcilarin dogrudan kisisel
sorumlulugundan vazgegilerek cagdas iilkelerde oldugu gibi bizde de kabul
edilmistir. Bu meyanda ilk olarak 9 Subat 2011 tarihinde 2802 ve 1086 sayili
kanunlarda degisiklik yapan 6110 sayili Kanun kabul edilmis, akabinde 6nce
6100 say1l1 Kanun yiiriirliige konulmus, son olarak 5271 sayili Kanun’a 141/3
hiikkmii eklenmek suretiyle yargilama faaliyetinden kaynakli tazminat
sorumluluguna iliskin diizenlemelere nihai sekli verilmistir. Hukuk
yargilamas1t agisindan herhangi bir tereddiit olmamakla birlikte ceza
yargilamasi agisindan ve ceza yargilamasi siirecini yiirliten ceza hakimleri ve
savcilar agisindan iki ayr1 kanundaki diizenlemeden hangisinin, hangi halde ve
ne sekilde uygulanacagi konusunda karigiklik ortaya ¢ikmustir. Calismamizda
ceza hakimlerinin ve savcilarin yargilama faaliyetleri sebebiyle agilan hukuki
sorumluluk davalarinda hangi kosullarda, hangi mevzuatin uygulanacagi ve
yargilama usuliiniin ne olacag1 agiklanmaya calisilacaktir.

Anahtar Kelimeler: Ceza hakimi, Cumhuriyet savcisi, yargilama
faaliyeti, su¢ sorusturmasi ve kovusturmasi, tazminat sorumlulugu.

ABSTRACT

In some countries, the principle of direct state liability in
compensation cases arising from judicial activities has been enshrined in
legislation for many years. Although this principle is generally more
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preferable for balancing interests, it was not adopted in our country for a
long time. Only recently has it been accepted, in line with modern practices,
by shifting away from holding judges and prosecutors personally liable. In
this context, Law No. 6110, which amended Laws No. 2802 and 1086, was
first adopted on February 9, 2011. Subsequently, Law No. 6100 was enacted.
Finally, with the addition of provision 141/3 to Law No. 5271, the
regulations regarding liability for compensation arising from judicial
activities have taken their final form. While there is no ambiguity in civil
litigation, confusion has arisen in criminal proceedings regarding which
regulation in the two separate laws should be applied, under what
circumstances, and how, particularly concerning criminal judges and
prosecutors. In this study, we will clarify the conditions under which each
piece of legislation should be applied in legal liability cases arising from the
judicial activities of criminal judges and prosecutors and outline the
procedures for such trials.

Keywords: Criminal judge, public prosecutor, judicial activity,
criminal investigation and prosecution, liability for damages.



ASKIN (MUNZAM) ZARAR
EXCESSIVE (ADDITIONAL)DAMAGES
Dogan AGIRMAN*

(0Y/

Yargilamanin uzun siirmesi nedeniyle ¢ogu zaman temerriit faizi,
alacaklinn, temerriitten kaynaklanan zararim karsilamakta yetersiz kalmaktadir.
Bu yetersizligin iilkemizin kronik sorunu olan yiiksek enflasyonla birlesmesiyle
alacaklilar agisindan ¢ogu zaman katlanilmaz bir hal almaktadir. Gelinen bu
asamada, alacakli, alacagimin reel olarak c¢ok az bir kismim almakla yetinmek
zorunda kalmakta, buna karsin borglu ise, reel olarak cok az bir ddeme ile
borcundan kurtulmaktadir. Bu durum alacakli ile bor¢lu arasindaki adalet
dengesini bor¢lu lehine bozmaktadir. Diger yonden, bu avantajli durumu
stirdirmek icin borglunun gosterdigi tavir, yargilamanin gereksiz yere
uzamasma neden olmaktadir. Askin zararn amaci da bor¢lunun temerriidii
halinde alacaklinin temerriit faizini asan zararmi gidermek suretiyle temerriidiin
olumsuz sonuglarim ortadan kaldirmaktir. Bu hususlar dikkate alindiginda agkin
zararin ¢ok dnemli bir fonksiyon ifa ettigini kabul etmek gerekir.

Tiirk Borglar Kanununun 122. maddesi geregince, alacakli, temerriit
faizini agan bir zarara ugramis olursa, bor¢lu bu zarar1 gidermekle ylikiimliidiir.
Burada temerriidii asan zararm bulunup bulunmadigi konusunda ispat hususu
giindeme gelmektedir. Uygulamada agkin zarar konusunda yasanan tartigmalarin
baginda da askin zararm varligin ispat hususu gelmektedir. Bu calismada genel
olarak agkin zarara deginilmekle birlikte, askin zararin ispati hususunda
uygulamada yasanan tartigmalar ele alinmaktadir.

Anahtar Kelimeler: Munzam zarar, askin zarar, ispat, soyut zarar
yontemi, somut zarar yontemi, alacakli, borglu, temerriit.

ABSTRACT

Due to the long duration of the proceedings, the default interest is often
insufficient to cover the creditor's loss arising from the default. This situation,
combined with high inflation, which is a chronic problem of our country, often
becomes unbearable for creditors. At this stage, the creditor has to be content
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with receiving a very small portion of its receivable in real terms, whereas the
debtor gets rid of its debt with a very small payment in real terms. This situation
poses a serious problem in terms of ensuring the balance of justice between the
creditor and the debtor. On the other hand, the debtor’s behavior aimed at
maintaining their advantageous position causes unnecessary prolongation of the
proceedings. The purpose of additional damages is to eliminate the negative
consequences of the default by compensating the creditor's loss in excess of the
default interest in the event of default of the debtor. Considering these issues, it
should be accepted that the additional damages serve a very important function.

Pursuant to Article 122 of the Turkish Code of Obligations, if the
creditor suffers a loss in excess of the default interest, the debtor is obliged
to compensate this loss. Here, the issue of proof comes to the fore as to
whether there is a loss in excess of the default interest. In practice, one of the
most controversial issues regarding additional damages is the issue of
proving the existence of additional damages. In this study, while the issue of
additional damages is mentioned in general, the discussions on the proof of
additional damages in practice are discussed.

Keywords: Additional damages, excessive damages, proof, abstract
damages method, concrete damages method, creditor, debtor, default.



YAGMA SUCUNDA TEHDIT
THREAT IN THE OFFENCE OF PLUNDER
Salim CEVIK*

(074

Bilesik su¢ olan yagma sucu Ceza hukukumuzun ciddi agirlig1 olan
suclarindandir. Kanunumuz yagma sucunu Tiirk Ceza Kanunu (TCK) 148.
maddede diizenlemis “cebir” veya “tehdit” olarak iki se¢imlik hareketle
islenebilen bir su¢ olarak diizenlemistir. Bu bolimde Yagma sugunun
secimlik hareketlerinden olan “tehdit” fiilinin, niteligi, islenme sekilleri ve
yagma sucunu olusturmasi i¢in hangi asamaya kadar, gerceklestirilmesi
gerektigi hususlarina deginecegiz. Amacimiz “yagma” sugunun segimlik
hareketi olduguna gore, secimlik hareketimiz olan “tehdit fiil” Oncesinde
“yagma” fiilini de kisaca anlatmaya calistik.

Anahtar Kelimeler: fiil unsuru, tehdit, yagma, silah,
ABSTRACT

The offence of plunder, which is a compound offence, is one of the
most serious crimes in our criminal law. Our law regulates the offence of
plunder in Article 148 of the Turkish Penal Code (TCK) that can be
committed as two optional act crimes: "force" or "threat." In this section, the
nature of "threat" which is one of the optional acts of the offence of plunder,
the ways of committing it and the extent of threat that must reach to
constitute the offence of plunder will be discussed. Since our purpose is to
explain the optional act of the offence of "plunder," before addressing it we
tried to explain the act of "plunder"

Keywords: material element, threat, plunder, weapon
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GiZLi SORUSTURMACININ DELIL NiTELiGi VE
TANIK OLARAK DINLENMESI

THE EVIDENTIAL QUALIFICATION OF THE SECRET
INVESTIGATOR AND THEIR HEARING AS A WITNESS

Hiimeyra CALI ARICA”

(074
Ozellikle orgiit cercevesinde islenen suglarda koruma tedbirlerinin
yetersiz kalmasi ve gelisen teknolojinin suglarla miicadeleyi kolaylastirdigi
kadar suglularin da delilleri gizleme becerilerini gelistirdigi giiniimiiz
kosullarinda miicadelenin daha igeriden yiiriitiilmesi geregi dogmustur. Fail
ve delil tespiti agisindan etkili olarak kullanilan gizli sorusturmacinin

gorevlendirmesi Ozellikle adil yargilanma hakki agisindan birgok soru
isaretine de sebep vermistir.

Anayasa madde 2’de diizenlenen hukuk devleti ilkesi sanigin adil
yargilanmasimin en O6nemli dayanaklarindandir. Adil yargilanma hakki ile
korunan silahlarin esitligi ilkesi uyarmca delil serbestisinin bir siniri
olmalidir ve delilin en basta ilgili kanunda ongoriilmiis usul ile elde edilen
hukuka uygun delillerden olmas1 gerekmektedir.

Ceza muhakemesinde temel ilkelerden biri dogrudan dogruyaliktir.
Hakimin kararini yalnizca durusma asamasinda getirilerek tartisilan delillere
dayandirabilecegi 5271 sayili Ceza Muhakemesi Kanunu madde 217°de
hiikiim altina almmustir. Dolayisiyla gizli sorusturmact tuttugu tutanaklar igin
durugmada tanik olarak dinlenmelidir. Soru sorma hakki, adil yargilanmanin
parcasidir ve dogrudan dogruyalik ilkesi ile giivence altindadir. Gizli
sorusturmacinin taniklik yapip yapamayacagindan, taniklik yaptigi ihtimalde
kimliginin hangi durumda gizli tutulup tutulmayacagi gibi doktrinimizde birlik
olmayan konular ¢aligmamizda farkli goriisler ¢cergevesinde ele alinacaktir.

Bu c¢alismada gizli sorusturmact gorevlendirmesinin delil niteligi ve

gizli sorusturmacinin tanikligit kurumu ne sekilde degerlendirilmelidir?
Aragtirma sorusu iizerinden, kovusturmada korunmasi hususunda sanigin
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temel hak ve hiirriyetleri arasinda denge nasil olmalidir? Ne zaman gizli
sorusturmacinin elde ettigi delil hukuka aykir1 olur? Tesadiifen elde edilen
delillerin akibeti ne olacaktir? Gizli sorusturmaci gorevlendirmesi, kisinin
kendisini suglamaya zorlama yasagi olarak anlamlandirilan bir hukuk ilkesi
olan Nemo Tenutur ilkesi yoniinden nasil incelenmelidir? gibi sorulara cevap
aranarak gizli sorusturmaci kurumunun delil niteligi ve tanik olarak
dinlenmesi incelenmistir.

Anahtar Kelimeler: Adil Yargilanma, Ceza Yargilamasi, Delil, Gizli
Sorusturmaci, Nemo Tenetur.

ABSTRACT

One of the methods applied in criminal law in order to effectively In
today's conditions, where protective measures are inadequate, especially in
crimes committed within the organization, and where developing technology
has made the fight against crimes easier and criminals have also developed
the ability to hide evidence, it has become necessary to carry out the fight
more internally. The assignment of undercover investigators, which is used
effectively in terms of identifying perpetrators and evidence, has also raised
many questions, especially in terms of the right to a fair trial.

The principle of the rule of law, regulated in Article 2 of the
Constitution, is one of the most important foundations for the fair trial of the
accused. According to the principle of equality of arms protected by the right
to a fair trial, there must be a limit to the freedom of evidence and the
evidence must primarily be lawful evidence obtained through the procedure
foreseen in the relevant law.

One of the basic principles in criminal procedure is directness. Article
217 of the Criminal Procedure Code No. 5271 stipulates that the judge can base
his decision only on the evidence brought and discussed during the hearing.
Therefore, the undercover investigator must be heard as a witness at the hearing
for the minutes he keeps. The right to ask questions is part of a fair trial and is
guaranteed by the principle of directness. Issues that are not unified in our
doctrine, such as whether the undercover investigator can testify or not, and
whether his identity can be kept confidential in the event that he testifies, will
be addressed in our study within the framework of different views.

In this study, how should the evidentiary nature of the secret
investigator assignment and the institution of secret investigator testimony
be evaluated? Through the research question, how should the balance be
between the fundamental rights and freedoms of the accused in terms of
protection during the prosecution? When does the evidence obtained by the



secret investigator become unlawful? What will be the fate of evidence
obtained by chance? How should the secret investigator assignment be
examined in terms of the Nemo Tenutur principle, which is a legal principle
defined as the prohibition of forcing a person to incriminate himself? The
evidentiary nature of the institution of secret investigators and being heard as
a witness were examined by seeking answers to questions such as.

Keywords:, Fair Trial, Criminal Proceedings, Evidence, Secret
Investigator, Nemo Tenetur.
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