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YARGITAY DERGISI YAYIN ILKELERI

1. 1975 yilinda yayin hayatina baslayan Yargitay Dergisi (YD), “Ha-
kemli Dergi” statiisiinde {i¢ ayda bir olmak {izere Ocak, Nisan, Temmuz ve
Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir. Ha-
kemli olarak yaymlanmasina karar verilen makalelerin hakemli oldugu der-
gide ayrica gosterilir. Hakemsiz makalenin yayinlanip yayilanmayacagina
Yayin Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢aligmalar yayimlamak-
tir.

4. Yazilarmm; 6zgiin, baska bir yerde yayimlanmamis veya yayimlan-
mak tizere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk yazara
aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda yazilir.

7. Makale, bilimsel bir ¢aligma niteligini tasiyamayacak olgiide kisa ya da
makale formatinin sinirlarini agacak sekilde uzun olmamalidir.

8. Derginin yaz1 dili esas olarak Tiirk¢e olmakla birlikte, dergide ya-
banci dilde yazilara da yer verilir. Yazi, Tiirk¢e veya yabanci dillerden her-
hangi birinde yazilmig olsa dahi 13 kelimeyi asmayan “baglik”, 150-350
kelime aras1 “0z (abstract)” ve 5-8 kelime arast “anahtar kelimelerin
(keywords)” bulunmasi gerekir. Makalenin adi, “6z™l, anahtar kelimeleri,
keywords ve abstract bilgileri Tiirkce ve Ingilizce olarak makale ile birlikte
yer alir. Bu bilgiler sirasiyla yazinin basina eklenip, Tiirkge veya Ingilizce
olarak yazarlari tarafindan makale ile birlikte gonderilir.

9. Yazar, adi ve soyadini, unvanini, gérev yaptigt kurumu, iletisim adre-
sini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numarasini (ORCID)
calismasinin basina ekleyecegi iist kapak sayfasi ile birlikte bildirmelidir. Maka-
leyi gonderen yazar ismini ve ORC kimlik numarasim (ORCID) yazmama-
st/unutmasi durumunda makalesi yayimlanmayacaktir. Makale, A4 boyutunda
birinde yazara iligkin bilgileri iceren kapak sayfasi bulunan, digerinde bulunma-
yan iki niisha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 11 punto;
dipnotlarda tek satir aralig1 ile 9 punto kullanilarak Times New Roman, normal
stil karakterinde yazilmali, metin iki yana yaslanmali, sayfanin tiim kenarlarinda
2,5 cm bosluk birakilmalidir. Baglik ve alt bagliklar diginda koyu (bold) yazi
karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralari noktalama isaretlerin-
den sonra kullamlir. Dipnotta kaynak verilirken yazarin soyadi ve adinin sadece



bas harfleri biiylik olur. Verilen kaynak kitap ise kitabin adi, kitabin basildig
yer, basim yil1 ve atif yapilan sayfa numarasi sirast ile verilir. Verilen kaynagin
makale olmasi halinde ayrica, makale ad ¢ift tirnak icine alinir. Ancak makale-
nin yer aldig1 eserin basim yeri ve tarihinin yazilmasi gerekmez. Verilen kaynak
internet dokiimani ise makale yazarinin soyadi, adi, makale adi, dergi ad1 ve
say1s1, hangi tarihte ve hangi siteden erisildigi bilgilerine sirasi ile yer verilir.
Tiim géndermeler yazarin soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Ser-
hi, Ankara 2012, s.28.

Makale icin 6rnek: Demir, Mehmet: “Hakime Hukuki Sorumlulu-
gu Nedeniyle Agilan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-
4, 5.805-861), 5.826.

internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi, S.2015/4(64),
11.03.2016  tarihinde  http://dergiler.ankara.edu.tr/  dergiler/38/2071
/21478.pdf adresinden erigildi.

Gonderme 6rnek: Yilmaz, s.20.

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakea; metin i¢in-
deki ilk (tam) atiflar, “yazarin soyadi, adi” seklindeki alfabetik diizene uyu-
larak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi, Ankara
2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).

12. Makalede “anlatim plani”na veya “igindekiler”’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin sonunda yer
almalidir.

14. Makale yayimlanmak {tizere dergi@yargitay.gov.tr adresine e-
posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini yapmis ol-
duklar1 ve bu haliyle “basila” verdikleri kabul edilir. Bilimsellik 6l¢iitlerine
uyulmadigr ve olaganin iizerinde yazim yanliglariin tespit edildigi yazilar,
Yayin Kurulu tarafindan geri gevrilir. Makale, Yargitay Dergisi yayin ilkele-
rine uygun degilse reddedilir. Reddedilen yazilar yazarina iade edilmez.
Yaym Kurulunun izni olmadik¢a hakemlik siirecine baslandiktan sonra ma-
kale geri ¢gekilemez, bagka yerde yayinlanamaz.



16. “Kor hakemlik” sistemi uyarinca, kapak sayfasi olmayan makale
niishas1 hakemlere gonderilir. Yazara yazinin hangi hakeme gonderildigi
konusunda bilgi verilmez. Yazinin yayimlanmasi hakemler tarafindan uygun
bulunmadigi takdirde durum yazara bildirilir. Hakem raporlar1 esash diizelt-
me igeriyorsa; rapor, hakem adi belirtilmeksizin yazara gonderilir. Yazar,
sadece belirtilen diizeltmeler gercevesinde degisiklikler yapabilir. Bu dii-
zeltmeler yazar tarafindan kabul edilip, islenmesi ve hakemler tarafindan
uygun gorilmesi kosuluyla makale yayimlanir. Hakemlerin raporlarinin
olumsuz olmasi durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayilit Resmi
Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarinca Odenecek Telif ve
Islenme Ucretleri Hakkinda Yonetmelik” cergevesinde telif ve hakem iicreti
Odenir. Yazilar yayimlanmak iizere kabul edildigi takdirde, elektronik or-
tamda tam metin olarak yayimlamak da dahil olmak {izere tiim yayin haklar
Yargitay Dergisi'ne aittir. Yazarlar telif haklarimi Yargitay Dergisi’ne dev-
retmis sayilir. Elektronik yayim i¢in ayrica telif {icreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer adet der-
gi gonderilir.

19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mevzuat de-
gerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir yazilar hakeme
gonderilmeyip, Yaym Kurulu karari ile yayimlanir.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, hakem
raporlart arasinda geliski olmasi halinde editoriin goriisli dogrultusunda veya
iiclincii bir hakem raporu alindiktan sonra Yayin Kurulunun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak sira numarasi veri-
lir.

22. Dergiye yayinlanmak iizere makale gonderen yazar yukaridaki ya-
yin ilkelerini kabul etmis say1lir.



JOURNAL OF THE COURT OF CASSATION (JCoC) EDITORIAL
PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation (JCoC)
is a quarterly “peer-reviewed” periodical issued in January, April, July and
October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide whether a
non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or submitted
for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published article.
6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or too
long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it shall
accommodate articles in foreign languages as well. The article, whether in
Turkish or in any foreign language, must have a “title” not exceeding 13
words, an “abstract” of 150 to 350 words, and 5 to 8 “keywords”. The title,
abstract and keywords of the article shall be included in the manuscript in
Turkish and English together. Such information shall be inserted in the
beginning of the article in the said order, and submitted in Turkish or in
English along with the manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail address
and ORCID ID number in the top cover page added to the beginning of the
manuscript. The article will not be published if s/he forget/does not write the
name of the author and the ORCID ID number. The manuscript shall be
submitted in two copies each in A4 size paper, one having the cover page
with author information, the other with no author information. The
manuscript shall be typed in normal style, justified, Times New Roman 11
font size with 1.5 line spacing in the main text, and 9 font size, single spaced
in the footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking numbers
inserted after punctuation marks in the text. When providing references in
the footnote, only the initial letters of the author’s last name and given



names shall be capitalized. Where a book is referenced, the referencing shall
include the title, place of print, year of print and referred page of the book in
the order herein. Where an article is referenced, the title of the article shall
be quoted in double-quotation marks. However, it is not necessary to include
the place of print and the date of the work in which the article appeared.
Where the reference source is from the Internet, the following information
shall be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk Muhakemeleri
Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime Hukuki
Sorumlulugu Nedeniyle Ac¢ilan Tazminat Davas1”, (AUEHFD, Vol VII, No
2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun Iptali
Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava Sartlar, Ankara
Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64), accessed on
11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/ 2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the end. It is
organized with respect to the alphabetical order of “author’s surname, first
name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol V11, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the article.
13. The “Abbreviations Chart” should be placed at the end of the text.

14. The manuscript submitted for publication shall be communicated
by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by authors to
the Journal have been checked and submitted “for print as is”. Manuscripts
that are identified as non-conforming to the scientific criteria and having
more spelling errors than usual shall be returned by the Editorial Board.
Where the manuscript fails to comply with the editorial principles of the
Journal of the Court of Cassation, it shall be rejected. Rejected manuscripts
shall not be returned to the author. Unless it is allowed by the Editorial



Board, the article cannot be withdrawn and published elsewhere after the
refereeing process has started.

16. Pursuant to the “double blind peer review” system; the copy of the
manuscript without the cover page shall be communicated to the reviewers. No
information on reviewers shall be furnished to the author. Where the reviewers
do not approve the manuscript for publication, this shall be notified to the
author. Where the reviewers’ report calls for major revision(s), such report shall
be communicated to the author without indicating the identity of reviewers. The
author may make changes only in the context of the requested corrections. The
manuscript shall be published provided that such corrections be accepted,
inserted by the author and approved by the reviewers. Where the reviewers’
report is negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and reviewing
fees respectively on the basis of the “Regulation on Copyright and
Processing Fees Payable by Public Entities” published in the Official
Gazette of 23 January 2007 issue 26412. Where the manuscripts are
accepted for publication, all publication rights shall be owned by the Journal
of the Court of Cassation including full-text publication in electronic media.
Authors shall be considered to have transferred their copyright to the
Journal. No further royalties shall be paid for electronic publication.

18. Three copies of the Journal that contains the published article shall
be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision reviews,
informative notes on legislative reviews as well. Such works shall not be
directed to reviewers; they will be published by a decision of the Editorial
Board.

20. The manuscript requires approval by at least two reviewers for
publication; where the reviewers’ reports fail to concur, the approval of the
Editorial Board shall be required upon the Editor’s opinion or after obtaining
a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for publication
shall be deemed to have agreed to the editorial principles herein.
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CINSEL DOKUNULMAZLIGA KARSI iISLENEN
SUCLARDA SARKINTILIK DUZEYININ TESPITI

DETERMINATION OF THE LEVEL OF MOLESTATION IN
CRIMES COMMITTED AGAINST SEXUAL IMMUNITY

Dog. Dr. Ziya KOC*

0z
Sarkintilik fiilleri; basit cinsel saldir1 ve cinsel istismar suglar1 baki-
mindan kabul edilmistir. Kanun koyucu, eylemin haksizlik igerigini ve dokt-
rinde ileri siiriilen hakli elestirileri dikkate alarak bir kanuni diizenleme

yapmistir. Bu nedenle, sarkintilik, diizenleme konusu suglar bakimindan
cezay1 hafifleten bir nitelikli unsur mahiyetindedir.

Sarkintilik teskil eden bir eylemden s6z ettigimizde, bu eylemin bir cin-
sel davranis olmasi, yani cinsel arzulari tatmin amaci ile gerceklestirilmesi
gerekir. Cinsel davranigin; ani, kesintili, siireklilik arz etmeyen hareketlerle
viicuda temas suretiyle meydana getirilmesi durumunda sarkintiliktan s6z
edilebilir. Bu bakimdan, devamlilik gosteren ve belli bir yogunluga ulasan
eylemler sarkintilik diizeyini asan; sugun temel seklini olusturan hareketlerdir.

Sarkintilik diizeyinin belirlenmesinde, doktrin ve Yargitay kararlarin-
da gesitli goriislere ve tespitlere rastlanmaktadir. Ancak, sarkintilik diizeyi-
nin agildigina dair kesin bir 6lgli koymak miimkiin degildir. Bu nedenle,
somut olaya gore bir degerlendirme yapmakta yarar vardir.

Anahtar Kelimeler: Sarkintilik, cinsel dokunulmazlik, cinsel saldiri,
cinsel istismar, nitelikli unsur.

ABSTRACT

The acts of molestation have been accepted in terms of simple sexual
abuse and child abuse crimes. The legislator has made a legal regulation by
taking into account the unfairness content of the act and the criticisms correctly
put forward in the doctrine. Therefore, molestation is a qualified element that
mitigates the punishment in terms of the crimes subject to the regulation.

Makalenin Gelis Tarihi : 07/07/2025
Makalenin Kabul Tarihi : 23/10/2025

*  Dog. Dr., Cag Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku
Ogretim liyesi, e-mail: ziyakoc@yahoo.com
ORCID: https://orcid.org/0000-0002-0160-1997



When we talk about an act constituting molestation, this act must be a
sexual behavior, that is, it must be performed with the aim of satisfying sex-
ual desires. In the event that the sexual behavior is performed by contacting
the body with sudden, intermittent, non-continuous movements, we can
speak of molestation. In this respect, actions that are continuous and reach a
certain intensity are actions that exceed the level of harassment and consti-
tute the basic form of the crime.

There are various opinions and determinations in the doctrine and deci-
sions of the Court of Cassation in determining the level of molestation. How-
ever, it is not possible to set a precise measure that the level of molestation.
Therefore, it is useful to make an assessment according to the concrete case.

Keywords: Molestation, sexual immunity, sexual assault, sexual
abuse, qualified element.



OZEL BiR OMBUDSMANLIK TURU OLARAK COCUK
OMBUDSMANLIGI VE COCUK OMBUDSMANLIGININ
TURKIYE’DE UYGULANABILIRLiGINE iLiSKiN
BiR DEGERLENDIiRME

CHILDREN'S OMBUDSMAN AS A SPECIAL TYPE OF
OMBUDSMAN AND AN EVALUATION ON THE
APPLICABILITY OF CHILDREN'S OMBUDSMAN IN TURKEY

Dr. Ogr. Uyesi Firdevs YUZBASI TOBAZ*
oz

Idarenin kotii isleyisinin oniine gegilebilmesi amaci ile olusturulan
ombudsmanlik sistemi, sikayetci olanlarin sikayetlerini dinleme, sikayetci
olunan konularda aragtirmalar yapma, idarenin yanlig karar ve uygulamala-
rindan vatandagin olumsuz etkilenmesini Onleme, parlamentonun gézetim
faaliyetinin gergeklestirilmesine yardimci olma, insan haklarinin kurumsal-
lagsmasini saglama gibi 6nemli roller Ustlenmektedir. Bu sistemin zamanla
gelismesi ve diinyaya yayilmasi ile 6zel ombudsmanlik tiirleri ortaya ¢ikmis,
sadece ¢ocuklarin ¢ikarlarini korumakla sorumlu olan ¢ocuk ombudsmanligi
ortaya ¢ikan bu tiirlerden birini olugturmustur. Bu yap, ilk olarak 1981 yi-
linda Norveg’te kurulmustur. Norveg’in bu alandaki onciiliigii, diinya gene-
linde ¢ocuk ombudsmanligi sistemlerinin kurulmasina ilham vermis, nitekim
¢ocuk ombudsmanlig kurumlar1 Isveg, Danimarka, izlanda ve Finlandiya
gibi Iskandinav iilkelerinde farkli adlar altinda varhik kazanmistir. Degindi-
gimiz {ilkelerde olusturulan bu yapi, cocuklarin haklarin1 ve menfaatlerini
koruma, politika olusturma ve karar alma siire¢lerine katilimini tesvik etme,
toplum iginde yasadiklar1 egitim, saglik, adalet gibi ¢esitli alanlarda karsilag-
tiklar1 sorunlar1 ¢oziime kavusturma, sahip olduklari haklarin ihlal edilmesi
durumunda basvuracaklar1 bir yol olma gorevlerini iistlenmekte, G6zetle Bir-
lesmis Milletler Cocuk Haklar1 S6zlesmesi (BMCHS) ve ilgili yasal diizen-
lemeler ¢ergevesinde ¢ocuklarin her alanda korunmasi ve haklarinin gelisti-
rilmesine hizmet etmektedir. Tiirkiye’de Cocuk Hizmetleri Genel Miidiirlii-
gii (CHGM), Tiirkiye Insan Haklar1 ve Esitlik Kurumu (TIHEK), Kamu De-
netgiligi Kurumu (KDK) gibi ¢ocuk haklariin korunmasi ve gelistirilmesine
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yonelik gesitli kamu kurum ve kuruluslar faaliyet gdstermis, fakat Norveg,
Isvec, Izlanda ve Finlandiya 6rneklerinde oldugu gibi, ¢ocuklarin haklarini,
ihtiyaclarini ve taleplerini dikkate alarak, onlarin mevcut sorunlarini ¢oziime
ulastirma amaci tastyan, idari ve mali 6zerklige sahip, bagimsiz ve tarafsiz,
uzman bir ¢ocuk ombudsmanlig1 sistemi ise hali hazirda kurulmamistir. Bu
calismada 6ncelikle ombudsmanlik ve 6zel amacli ombudsmanlik tiirlerin-
den biri olan ¢ocuk ombudsmanligina iligkin genel agiklamalarda bulunul-
mus, sonrasinda Norveg, Isve¢, Danimarka, Izlanda, Finlandiya gibi Iskandi-
nav iilkelerinde uzun zamandan beri varligini siirdiiren ¢ocuk ombudsmanli-
&1 sisteminin temel 6zellikleri ve isleyisi ele alinarak, sistemin Tirkiye’de
uygulanabilirligine iliskin degerlendirmelerde bulunulmustur.

Anahtar Kelimeler: Cocuk, Ombudsman, Cocuk Ombudsmani, Ka-
mu Denetgiligi Kurumu, Cocuk Haklar1.

ABSTRACT

The ombudsman system, which was established with the aim of prevent-
ing the poor functioning of the administration, undertakes important roles such
as listening to the complaints of those who complain, conducting research on
the issues complained about, preventing citizens from being negatively affected
by the wrong decisions and practices of the administration, helping the parlia-
ment to carry out its oversight activities, and ensuring the institutionalization of
human rights. As this system developed over time and spread throughout the
world, special types of ombudsmanship emerged, and the children's ombuds-
man, which is solely responsible for protecting the interests of children, consti-
tuted one of these types. This structure was first established in Norway in 1981.
Norway's pioneering in this field inspired the establishment of children's om-
budsman systems around the world, and indeed, children's ombudsman institu-
tions have emerged under different names in Scandinavian countries such as
Sweden, Denmark, Iceland and Finland. This structure, established in the coun-
tries we mentioned, undertakes the duties of protecting children's rights and
interests, encouraging their participation in policy-making and decision-making
processes, resolving problems they encounter in various areas such as educa-
tion, health and justice within the society, and being a way for them to apply in
case their rights are violated, in short, it serves to protect children in all areas
and develop their rights within the framework of the United Nations Conven-
tion on the Rights of the Child and related legal regulations. In Turkey, various
public institutions and organizations such as the General Directorate of Chil-
dren's Services (CHGM), the Turkish Human Rights and Equality Institution
(TIHEK), and the Ombudsman Institution (KDK) have operated for the protec-
tion and development of children's rights, but as in the examples of Norway,



Sweden, Iceland and Finland, an independent and impartial, expert children's
ombudsman system with administrative and financial autonomy, which aims to
solve children's current problems by taking their rights, needs and demands into
account, has not yet been established. In this study, first of all, general explana-
tions were made regarding the ombudsman and the child ombudsman, which is
one of the special purpose ombudsman types, then the basic features and func-
tioning of the child ombudsman system, which has been in existence for a long
time in Scandinavian countries such as Norway, Sweden, Denmark, Iceland,
Finland, were discussed and evaluations were made regarding the applicability
of the system in Turkey.

Keywords: Child, Ombudsman, Child Ombudsman, Ombudsman In-
stitution, Children's Rights



TOPLU i$ SOZLESMESININ KiSI BAKIMINDAN
UYGULAMA ALANI

THE SCOPE OF APPLICATION OF THE COLLECTIVE
LABOR AGREEMENT IN TERMS OF INDIVIDUALS

Dr. Ogr. Uyesi Ash NANECI ARICT*

oz
Toplu is s6zlesmesinin kisi bakimindan uygulama alani toplu is s6z-
lesmesi hiikiimlerinin kimlere uygulanacagini ifade eder. Toplu is s6zlesmesi
de diger Bor¢lar Hukuku sézlesmeleri gibi s6zlesmenin taraflarina uygulanir.
Fakat burada toplu is s6zlesmesinin kendine 6zgii niteliginden dolayi isveren
ya da igveren sendikalari i¢in baglilik, sendikaya liye olan is¢iler igin ise
sozlesmeden yararlanma durumu s6z konusu olur. Kural olarak toplu is s6z-
lesmesinden taraf sendikaya iiye olan isciler yararlanirlar. Bununla birlikte

is¢gilerin toplu is sdzlesmesinden yararlanmalar1 dayanigsma aidati 6demek
suretiyle, sendikanin yazili izniyle de olabilir.

Anahtar Kelimeler: Is sozlesmesi, toplu is sozlesmesi, isci, isveren,
sendika

ABSTRACT

The scope of application of the collective labor agreement in terms of
individuals indicates to whom the provisions of the collective labor agree-
ment will apply. Collective labor agreements, like other contracts of the Law
of Obligations, apply to the parties to the agreement. However, due to the
specific nature of the collective labor agreement, the employer or employer
unions are bound to it, and the employees who are members of the union are
entitled to benefit from the agreement. As a rule, workers who are members
of the union that is a party to the collective labor agreement benefit from it.
However, workers can also benefit from the collective labor agreement by
paying solidarity dues and with the written permission of the union.

Keywords: laboragrrement, collectivelaboragreement, worker, em-
ployer, union.

Makalenin Gelis Tarihi : 09/05/2025
Makalenin Kabul Tarihi : 23/10/2025

*  Erciyes Universitesi Hukuk Fakiiltesi s ve Sosyal Giivenlik Hukuku Anabilim
Dali, e-mail: annaneci@erciyes.edu.tr
ORCID: https://orcid.org/000-002-9143-487X



ANAYASAL USTUNLUK ILKESi BAGLAMINDA
YARGITAY ICTIHATLARININ NORMATIF UYUMU

THE NORMATIVE CONSISTENCY OF COURT OF
CASSATION JUDGEMENTS WITHIN THE FRAMEWORK OF THE
PRINCIPLE OF CONSTITUTIONAL SUPREMACY

Dr. Ogr. Uyesi Abdiilazim IBRAHIM*
(074
Bu ¢aligma, anayasanin {istiin norm niteligi ¢er¢evesinde Yargitay ka-
rarlarinin anayasal normlara uyumu meselesini normatif, yapisal ve uygula-
ma temelli yonleriyle incelemeyi amaglamaktadir. Anayasa’nin baglayiciligi
ve dogrudan uygulanabilirligi ilkeleri, sadece teorik diizeyde degil, aym
zamanda igtihat iiretiminde belirleyici olmasi gereken temel normlardir.
Ancak Tiirkiye’de anayasa-yargi iliskisi uygulamada bu normatif giicii tam
anlamiyla yansitamamaktadir. Calismanin ilk boliimiinde, normlar hiyerarsi-
si baglaminda anayasanin Ustiinliigii ve diger hukuk normlariyla iligkisi ele
almmus; Kelsen’in normlar piramidi yaklasimi ¢ercevesinde anayasal norm-
larin baglayiciligr agiklanmstir.

Yargitay’in anayasa hiikiimlerini yorumlama yetkisi ve sinirlari, Ana-
yasa Mahkemesi ile iliskisi ve anayasal normlara dogrudan bagvurma pratik-
leri detaylandirilmis; norm denetimi ve bireysel bagvuru kararlarinin igtihat-
lara etkisi karsilagtirmali olarak analiz edilmistir. Almanya, Fransa ve Ame-
rika Birlesik Devletleri gibi anayasa yargisi gelismis sistemlerde anayasal
normlarin yargi kararlarim1 yonlendirme bigimi 6rneklenmis ve Tirkiye uy-
gulamasi bu sistemlerle kiyaslanarak degerlendirilmistir. Calisma, Yargi-
tay’in anayasa duyarliliginin artirilmasi gerektigini, anayasal degerlerle
uyumlu igtihat birliginin 6énemini ve bu siirece katki saglayacak yapisal re-
form ihtiyaglarini ortaya koymaktadir. Sonug boliimiinde ise anayasal yorum
bilinci, yargi¢ egitimi, i¢ denetim mekanizmalar ve kurumsal anayasa far-
kindalig1 temelinde Oneriler gelistirilmistir. Calisma, hukuk devleti ilkesinin
yasatilmasinda anayasa-yargi iliskisine dayali igtihadi siirekliligin kaginil-
maz olduguna isaret etmektedir.
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Anahtar Kelimeler: Anayasa, Yargitay, Anayasa Mahkemesi, Igtihat,
Normlar Hiyerarsisi.

ABSTRACT

This study aims to examine the compatibility of the Court of Cassa-
tion’s decisions with constitutional norms within the framework of the Con-
stitution’s status as the supreme norm, from normative, structural, and prac-
tical perspectives. The binding force and direct applicability of the Constitu-
tion should not only be accepted on a theoretical level but must also serve as
guiding principles in judicial reasoning. However, in practice, the relation-
ship between the Constitution and the judiciary in Turkey does not fully
reflect this normative power. The first part of the study addresses the su-
premacy of the Constitution within the context of the hierarchy of norms and
explains the binding nature of constitutional provisions through Kelsen’s
theory of the norms pyramid.

The study analyzes the Court of Cassation’s authority and limitations
in interpreting constitutional provisions, its relationship with the Constitu-
tional Court, and its practical approach to directly applying constitutional
norms. It also comparatively examines the influence of constitutional review
and individual application decisions on judicial precedents. Drawing from
countries with advanced systems of constitutional adjudication such as Ger-
many, France, and the United States, the study evaluates how constitutional
norms guide judicial decisions and compares these practices with the Turk-
ish legal system. The study concludes that there is a critical need to enhance
constitutional sensitivity within the Court of Cassation, establish precedent
coherence based on constitutional values, and implement structural reforms
to support this process. The conclusion offers proposals focused on constitu-
tional interpretation awareness, judicial training, internal monitoring mecha-
nisms, and institutional constitutional consciousness. Ultimately, the study
emphasizes that sustaining the rule of law requires jurisprudential continuity
anchored in a robust relationship between the judiciary and the Constitution.

Keywords: Constitution, Court of Cassation, Constitutional Court,
Case Law, Hierarchy of Norms



EGITiM AMACIYLA TEMSIL SERBESTIiSININ CEVRIMICi
EGITIiM - OGRETIM BAKIMINDAN DEGERLENDIRILMESI

AN ANALYSIS OF FREEDOM OF REPRESENTATION FOR
EDUCATIONAL PURPOSES IN THE CONTEXT OF ONLINE
EDUCATION AND TEACHING

Dr. Ogr. Uyesi Osman Bugra BEYDOGAN*
(074

Genis anlamda bilgi sermayesinin kisilere (miinhasiran) mal edileme-
yecegi telif hukukunun temel prensibidir. Miinhasirlik, ancak bilgi sermaye-
sinin kisilerin ‘hususiyeti’ ile sekillendirilmis hali, yani eser iizerinde soz
konusudur. Genis ¢er¢evede eser korumasi, ilmi, kiiltiirel ve sanatsal alanda
tiretkenligi tesvik ederken, daha dar planda, -egitim baglami da dahil olmak
iizere- bu bilgi sermayesinden yararlanmay1 gii¢lestirmektedir. Eserden do-
gan haklara getirilen sinirlamalar, bu koruma menfaatini, tiglincii kisilerin
esere erisim menfaati lehine, baz1 toplumsal faydalar1 gergeklestirmek igin,
tahkim etmeyi amaglar. Hukukumuzda eser sahibinin temsil hakkini sinirla-
yan egitim amaciyla temsil serbestisi (FSEK, m. 33), ozellikle 4630 sayili
kanunla ugradig1 degisiklikler sonrasinda bu koruma-erisim dengesine hiz-
met etmekten uzaklagmistir. Bu degisikliklerle birlikte ‘yiiz yiize egitim’
faaliyetleriyle sinirlandirilan temsil serbestisi, ¢evrimi¢i egitimin artik bir
norm haline geldigi giiniimiizde, -esere erisimi temin etmek bir kenara- eser-
den istifade konusunda bagli bagina bir engel getirmektedir. Mevcut ¢aligma
bu cercevede, temsil serbestisinin ¢evrimigi egitime uygulanmasi olasiligini
ele alarak bu engelin yorum yoluyla agilmasi olanagini tartismakta; de lege

ferenda bir 6neri sunmaktadir.

Anahtar kelimeler: telif haklar1, mali haklar, istisna ve tahditler, tem-
sil serbestisi, uzaktan egitim, ¢evrimigi egitim, yiiz ylize egitim

ABSTRACT

It is the fundamental premise of copyright law that knowledge capitals
cannot be (exclusively) attributed to individuals. Exclusivity, however, ap-
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plies to the form of knowledge capital shaped by ‘individuality’ of persons,
i.e. the ‘work’. While protection accorded to works, from the broader per-
spective, encourages productivity in scientific, cultural, and artistic fields, it
also inhibits the exploitation of this knowledge capital, including in the edu-
cational context. Limitations imposed on authors’ rights aim to counterbal-
ance this ‘protection interest’ in favor of third parties' ‘interest in access’ to
the work, with a view to realize certain social benefits. Freedom of represen-
tation for educational purposes (FSEK, Art. 33), has become less effective in
achieving this balance between protection and access, particularly following
the amendments made by Law No. 4630. Having confined the freedom of
representation to "face-to-face education" activities, the amendment poses a
significant obstacle to exploitation of the work—Ilet alone facilitating access
thereto— in the present landscape where online education has become the
norm. Against this background, the present study identifies the problem
zones as regards the application of freedom of representation to online edu-
cation and discusses the possibility of overcoming thereof through interpre-
tative pathways; thereupon, an ideal legal framework shall be envisaged
wherein the issues thus identified could potentially be eliminated.

Keywords: copyright, economic rights, limitations and exceptions,
right of representation, distance education, online education, face to face
education



ICTIMA BOYUTLARIYLA ELEKTRONIK BELGEDE
SAHTECILIK UZERINE BiR DEGERLENDIRME

AN EVALUAITON OF FORGERY IN ELECTRONIC DOCUMENTS
FROM THE PERSPECTIVE OF CONCURRENCE OF OFFENSES

Rabia Betiil AVCI*

(074

Elektronik belgelerin, 5237 sayili Tiirk Ceza Kanunu’nun Kamu Gii-
venine Kargi Suglar bagligi altinda 204-212. maddeleri arasinda diizenlenen
belgede sahtecilik suclar1 nezdinde sahip oldugu vasif ve konumu yillardir
stiren bir tartigmadir. Bu tartigma bilisim sistemlerinin gelisimi ve elektronik
imza kullaniminin yayginlagmasi ile Yargitay ictihatlarina da yansidigi iizere
ictima sorununu dogurmustur.

Calismamizda oOncelikle ogretideki goriisler 6zetlenerek, ictima ku-
rumlarina deginilmis ve tartigmay1 yaratan asil sebep tespit edilerek reform
onerisi sunulmustur. Onerinin temel dayanagi ceza hukukuna hakim olan
kanunilik ve belirlilik ilkesidir. Ayrica sug tipini tamimlayan kanun maddesi
metninde tercih edilen kelimelerin genisletici yorumu ile kiyas yasagi ayri-
mia yer verilmistir. Oyle ki kisi hak ve dzgiirliiklerini sinirlayan en agir
yaptirimlara karar verilen ceza yargilamasinda uygulama birligini saglama-
nin énemi vurgulanmisgtir.

Nitekim mevcut diizenlemeye gore elektronik belgeyi olusturan veri-
lerin degistirilmesi, verinin baska bir yere gonderilmesi ya da sahte imza
veya sertifika kullanilmas1 yoluyla sahtecilik yapan fail hakkinda tatbiki
olasi ceza normlari olan TCK’nin 244. maddesi ile 5070 sayili Elektronik
Imza Kanunu’nun 16-17. maddeleri arasindaki iliski degerlendirilmistir.

Anahtar Kelimeler: elektronik belge, imza, sahtecilik, bilisim siste-
mi, i¢ctima
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ABSTRACT

The legal status and position of electronic documents within the con-
text of forgery crimes, as regulated under Articles 204 to 212 of the Turkish
Penal Code No. 5237, which falls under the title of Offenses Against Public
Trust, has long been a matter of debate. This controversy has become even
more pronounced with the development of information systems and the
widespread use of electronic signatures, leading to inconsistencies in judicial
decisions and raising issues of interpretation.

In this study, prevailing scholarly opinions are summarized, and rele-
vant judicial institutions are discussed. The root cause of the controversy is
identified, and a reform proposal is presented. The foundation of the proposal
is based on the principles of legality and certainty, which are essential to crim-
inal law. Additionally, the study emphasizes the significance of the wording
chosen in the statutory provisions, noting how the expansion or limitation of
the interpretation of legal terms can affect judicial outcomes. It is particularly
important to ensure consistency in judicial practices regarding the imposition
of severe penalties that restrict individual rights and freedoms.

According to the current legal framework, altering electronic data or
transmitting it elsewhere with a forged electronic signature constitutes for-
gery. To examine the potential legal outcomes of such acts, the relationship
between Article 244 of the Turkish Penal Code and Articles 16 and 17 of the
Electronic Signature Law No. 5070 is analyzed and evaluated.

Keywords: electronic document, signature, forgery, information sys-
tem, concurcus



CEZA MUHAKEMESINDE DURUSMA DUZEN VE DiSiPLINi
HEARING ORDER AND DISCIPLINA IN CRIMINAL TRIAL

Dr. Hasan DURSUN*
(074

Antik Roma Devletinin ilk déonemlerinde durusmanin diizen ve disipli-
nini saglama gorevi davaciya verilmigti. Daha sonraki donemlerde ceza muha-
kemesi dizgeleri olarak ¢esitli iilkelerde itham dizgesi, sorusturma dizgesi ve
isbirligi dizgesi kabul edilmistir. Ancak hangi dizge kabul edilirse edilsin du-
rugmanin diizen ve disiplinini saglama gorevi yargica birakilmistir. Ceza mu-
hakemesinin temel amaci olan maddi gergeklige ulasmanin temel yontemini
diyalektik olusturmaktadir. Diyalektik ise durusma doneminde zirve yapmak-
tadir. Durusmada saglikli bir diyalektik ortam olusturabilmek i¢in durugmanin
diizen ve disiplinini iyi bir bicimde saglamak sarttir. Durusma diizen ve disip-
lini denilince yalnizca yargicin durusmada avukat, sanik ve dinleyiciler baki-
mindan sahip oldugu yetkiler anlagilmamali, bunun yaninda durusmanin agik-
1181 ve durusmada tutulan tutanagin da anlagilmasi gerekmektedir. Durusmanin
diizen ve disiplinini saglamak i¢in Tiirk pozitif hukukunda 6ngdriilen kurallar,
s0z konusu amaci saglamak bakimindan yetersiz goriilmektedir. Ceza muha-
kemesinin saglikli bir bi¢imde yiiriitiilebilmesi i¢in yagamsal bir 6nem tagiyan
durusmanin diizen ve disiplinini etkin bir bicimde saglayabilmek i¢in yargicin
davanm ilgilileri bakimindan alacagi 6nlemler, durusmanin agiklig1 ve durus-
ma tutanagi bakimindan koklii dnlemlerin alinmasi gerekmektedir. Bu dnlem-
lerin basini, mahkemeye saygisizligin ceza hukukunun kapsamina giren bir
suc haline getirilmesi olusturmaktadir. Aslinda durusmanin diizen ve disiplini-
ni saglamak Tiirkiye’nin taraf oldugu Avrupa Insan Haklar1 Sézlesmesinin bir
geregini olusturmaktadir. Ciinkii Avrupa Insan Haklar1 Sézlesmesinin 6. mad-
desinde diizenlenen “adil yargilanma hakki”nin temel gereklerinden birisini
durusmanin disiplin ve diizenini, 6zellikle durugmanin agiklig1 ilkesinin gerek-

lerini saglamak olugturmaktadir.

Anahtar Kelimeler: Durusmanin Diizeni, Durusmanin Disiplini, Di-
yalektik, Silahlarin Esitligi, itham Dizgesi, Sorusturma Dizgesi, Isbirligi
Dizgesi, Adil Yargilanma Hakki.
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ABSTRACT

In theearly periods of the Ancient Roman Empire, the duty of ensuring
the order and discipline of the trail was given to the plaintiff. In later periods, the
accusation system, the investigation system and the cooperation system were
accepted as criminal judgement systems in various countries. However, no mat-
ter which system is accepted, the task of ensuring the order and discipline of the
hearing is left to the judge. Dialectics constitutes the basic method of reaching
substantial reality, which is the main purpose of criminal judgement. Dialectics
peaks during the trial period. In order to create a healthy dialectical environment
at the hearing, it is essential to ensure good order and discipline of the hearing.
When hearing order and discipline is mentioned, not only the powers of the
judge in terms of the lawyer, the defendant and the audience at the hearing
should be understood, but also the openness of the hearing and the minutes kept
at the hearing should be understood. The rules stipulated in Turkish positive law
to ensure the order and discipline of the hearing are deemed insufficient to
achieve the purpose in question. In order to effectively ensure the order and
discipline of the hearing, which is of vital importance for the healthy conduct of
criminal judgement, radical measures must be taken in terms of the precautions
the judge will take for the relevant parties of the case, the openness of the hear-
ing and the hearing minutes. The main one of these measures is to make con-
tempt of court a crime within the scope of criminal law. In fact, ensuring the
order and discipline of the hearing is a requirement of the European Convention
on Human Rights, to which Turkey is a party. Inasmuch as one of the basic
requirements of the “right to a fair trial” regulated in Article 6 of the European
Convention on Human Rights is to ensure the discipline and order of the hear-
ing, especially the requirements of the principle of openness of the hearing.

Keywords: Trial Order, Trial Discipline, Dialectics, Equality of
Arms, Accusation System, Investigation System, Collaboration System,
Right to a Fair Trial.



YARGI KARARLARI ISIGINDA ANONIM SiRKETIN
SONA ERME SEBEPLERI

REASONS FOR THE TERMINATION OF A JOINT STOCK
COMPANY IN LIGHT OF JUDICIAL DECISIONS

Dr. Salim Yunus LOKMANOGLU*
0z
Anonim sirketler, tiizel kisilik kazandiklar1 andan itibaren ticari yasa-
min 6nemli aktorleri haline gelmektedir; ancak ekonomik, hukuki ve organi-
zasyonel sebeplerle varliklarini sonlandirmalar1 gerekebilir. Anonim sirketle-
rin sona ermesi, sirketin tiizel kisiliginin sona ermesi ve tasfiye siirecine
gecilmesiyle sonuglanan 6nemli bir hukuki siiregtir. Anonim sirketin sona
ermesine neden olan sebepler ve bunlarin tiirleri farklilik gostermektedir.
6102 sayili Tirk Ticaret Kanununda anonim sirketin sona ermesine dair
diizenlemeler bulunmaktadir. Bunun disinda sirket ana sdzlesmesinde sona
ermeye iliskin sebepler gosterilebilir. Anonim sirketin sona ermesi temel
olarak iki sekilde gerceklesir: infisah ve fesih.

Infisah, kanunda veya esas sozlesmede dngdriilmiis bir sebebin ger-
ceklesmesi durumunda, sirketin herhangi bir karar alinmasina gerek kalmak-
s1zin kendiliginden sona ermesidir. Infisah sebepleri arasinda esas sozlesme-
de belirlenen siirenin sona ermesi, sirket amacmin gergeklestirilmesinin
imkansiz hale gelmesi, sirketin iflas etmesi ve esas sermayenin énemli 6lgii-
de kaybedilmesi gibi durumlar yer almaktadir. Bu durumlar, sirketin hukuki
varliginin kendiliginden sonlanmasina yol agmakta ve tasfiye siirecinin bas-
latilmasini gerektirmektedir.

Fesih ise, yetkili merciler veya pay sahipleri tarafindan alinan karar
sonucunda sirketin varliginin sona erdirilmesidir. Fesih, genel kurul karar1y-
la sirketin varliginin sona erdirilmesi, kamu diizenine veya esas sézlesmeye
aykiriliklar, organ eksikligi, birlesme veya hakli sebeplerle fesih gibi farkli
yollarla gerceklesebilmektedir. Ozellikle hakli sebeple fesih, azinlik pay
sahiplerinin korunmasi agisindan 6nemli olup, yargi kararlarinda siklikla
karsilasilan bir sona erme sebebidir.
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Sonug olarak, ¢alisma anonim sirketlerin infisah ve fesih yoluyla sona
erme siireclerini, hem kanun hiikiimleri hem de yargi uygulamalar1 gergeve-
sinde kapsamli bigimde ele almakta; sirketin sona erme sebeplerini, tasfiye
stirecini Ve hukuki sonuglarini biitiinciil bir sekilde ortaya koymaktadir. Bu
baglamda, ¢alismanin amaci, hem teorik hem de pratik boyutlariyla anonim
sirketlerin sona erme sebeplerine dair ayrintili bir degerlendirme sunmay1
hedeflemektedir.

Anahtar kelimeler; Anonim sirket, sona erme sebepleri, fesih, infi-
sah, hakli sebep.

ABSTRACT

Joint-stock companies become significant actors in commercial life
from the moment they acquire legal personality; however, due to economic,
legal, or organizational reasons, they may need to terminate their existence.
The termination of a joint-stock company constitutes an important legal pro-
cess, resulting in the cessation of the company’s legal personality and the initi-
ation of the liquidation process. The causes and types of termination vary.
Provisions regarding the termination of joint-stock companies are included in
the Turkish Commercial Code No. 6102. In addition, the company’s articles of
association may specify causes for termination. The termination of a joint-
stock company essentially occurs in two ways: dissolution and liquidation.

Dissolution occurs when a reason stipulated by law or in the articles of
association arises, resulting in the company ceasing to exist automatically,
without the need for any decision. Causes of dissolution include the expiration
of the period specified in the articles of association, the impossibility of
achieving the company’s purpose, bankruptcy, and significant loss of the
company’s capital. These situations lead to the automatic termination of the
company’s legal existence and require the initiation of the liquidation process.

Liquidation, on the other hand, occurs as a result of a decision made
by competent authorities or shareholders to terminate the company’s exist-
ence. Liquidation can occur in various ways, such as by a general assembly
decision, violations of public order or the articles of association, absence of
corporate organs, mergers, or termination for just cause. In particular, termi-
nation for just cause is important for the protection of minority shareholders
and is frequently cited as a reason for dissolution in judicial decisions.

In conclusion, this study comprehensively examines the processes of
termination of joint-stock companies through dissolution and liquidation
within the framework of both statutory provisions and judicial practices. It
systematically analyzes the causes of termination, the liquidation process,



and the legal consequences. Accordingly, the purpose of this study is to pro-
vide a detailed evaluation of the reasons for the termination of joint-stock
companies, encompassing both theoretical and practical dimensions.

Keywords; Joint stock company, reasons for the termination, liquida-
tion, dissolution, just cause.



BIREYSEL BASVURU HAKKI: ANAYASA MAHKEMESI VE
INSAN HAKLARI iIHLALINE KARSI HUKUKI KORUMA

RIGHT TO APPLY INDIVIDUALLY: THE CONSTITUTIONAL
COURT AND LEGAL PROTECTION AGAINST HUMAN
RIGHTS VIOLATIONS

Cihat KAHRAMAN*
(074
Insam altin gibi degerli kilan insan1 insan yapan insan haklari tiim diinya-
da baris ve giiveni adalet terazisi etrafinda giivence kilan bir olgudur. insan Hak-
lar1 insanlarin varolus sebebidir. Insan Haklar evrensellik ve dogustanlik kriter-
lerini getirdigi i¢in insan kisiliginin ayrilmaz haklaridir. Bu haklar hem devletle-
rin kendi anayasalarinda hem de devletlerin Avrupa Insan Haklart Mahkemesin-
de giivence altina almmustir. insan haklarmi hukuki korumaya kars1 bireysel
basvuru yolu en 6nemli bagvuru kanali olmaktadir. Bireysel bagvuru hakki temel
hak ve 6zgiirliiklerin korunmasi ve ihlale yol agan 6nlemlerin alinmasi bakimin-
dan giivence sistemi ve mekanizmasi olusmustur. Ulkemizde bireysel bagvuru
hakki Anayasa Mahkemesi araciligtyla insan haklarin1 korumaya yonelik gelis-
tirdigi stratejiler giiclii bir hukuk sisteminin oldugunu ayni1 zamanda insan hakla-
11 yoniinde diinyada biiyiik bir misyon ve vizyon gelistirdigini gdostermektedir.
Tiirkiye’de hak ve hiirriyeti ihlal edilen kisi diger yargt yollarini tiikettikten
sonra bireysel bagvuru yoluyla Anayasa Mahkemesine miiracaat edebilir. Yalniz
kamu tiizel kisileri basvuru konusunda istisna olusturur.

Avrupa Insan Haklar1 Mahkemesinin bireysel basvuru sistemi iilke-
mizdeki Anayasa Mahkemesi benzer yonleri ayn1 zamanda farkli yonleri de
vardir. Ulkemizde kamu tiizel kisileri bireysel bagvuru hakkini kullanamaz-
ken Avrupa Insan Haklar1 Mahkemesinde 6rnegin miilkiyet hakkimi ihlal
edildigi konusu iddiasiyla bir tiizel kisi bagvuruda bulunabilmektedir. Avru-
pa Insan Haklar1 Mahkemesine gercek kisi ve hiikiimet dis1 her kurulus ya da
kisi guruplar1 bireysel bagvuruda bulunabilir. Aym1 zamanda Avrupa Insan
Haklar1 Mahkemesinde ‘‘magdur’’ terimi ¢ergcevesinde magdur olma cesidi-
ne gore bireysel bagvuruda yargilama usulleri vardir. Magdur kavrami ig
hukuktan bagimsiz olarak degerlendirilir. Bu ¢alismada Tiirkiye’ nin bireysel
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bagvuru sisteminde biiyiik bir pay sahibi oldugu ele alinmaktadir. Ayni se-
kilde karsilastirmali hukuk gergevesinde Avrupa Insan Haklari Mahkemesi
ile Anayasa Mahkemesinin bireysel bagvuru sistemindeki farkliliklar ve ben-
zerlikleri ele alinmaktadir. Bir diger hususta bireysel basvurunun altin kadar
degerli olan insan haklar1 bilincine katkis1 6nemli bir 6lgtide bulunmaktadir.

Anahtar Kelimeler: Anayasa Mahkemesi, Avrupa Insan Haklart
Mahkemesi, insan haklar1, bireysel bagvuru, hukuki reform

ABSTRACT

Human rights, which make people as valuable as gold and make them
human, are a phenomenon that ensures peace and security around the scales
of justice all over the world. Human Rights are the reason for the existence
of people. Human Rights are inseparable rights of human personality be-
cause they bring universality and innateness criteria. These rights are guaran-
teed both in the constitutions of the states and in the European Court of Hu-
man Rights of the states. Individual application is the most important appli-
cation channel against legal protection of human rights. The right of individ-
ual application has created a guarantee system and mechanism for the pro-
tection of fundamental rights and freedoms and for taking measures that lead
to violations. The strategies developed to protect human rights through the
Constitutional Court, the right of individual application in our country, show
that there is a strong legal system and that it has also developed a great mis-
sion and vision in the world towards human rights. In Turkey, a person
whose rights and freedoms have been violated may apply to the Constitu-
tional Court through individual application after exhausting other judicial
remedies. However, public legal entities are an exception to the application.

The individual application system of the European Court of Human
Rights has similar aspects to the Constitutional Court in our country, but also
different aspects. While public legal entities cannot use their individual ap-
plication right in our country, a legal entity can apply to the European Court
of Human Rights, for example, by claiming that property rights have been
violated. Individuals and any non-governmental organization or group of
individuals can apply to the European Court of Human Rights individually.
At the same time, there are trial procedures for individual applications in the
European Court of Human Rights according to the type of victimization
within the scope of the term "victim™. The concept of victim is evaluated
independently of domestic law. This study discusses that Turkey has a major
share in the individual application system. Similarly, within the framework
of comparative law, the differences and similarities in the individual applica-
tion system of the European Court of Human Rights and the Constitutional



Court are discussed. Another issue is that individual application contributes
significantly to human rights awareness, which is as valuable as gold.

Keywords: Constitutional Court, European Court of Human Rights,
human rights, individual application, legal reform



