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KASTEN OLDURME VE KASTEN YARALAMA SUCLARININ
MANEVI UNSUR BAGLAMINDA iNCELENMESI

INVESTIGATION OF INTENTIONAL KILLING AND
INTENTIONAL INJURY IN THE CONTEXT OF MORAL
ELEMENT OF CRIME

Ismail Riistii CIRIT*

oz
Toplum igerisinde sosyal bir varlik olarak yasayan insanin kisili-
gini O0zgiirce siirdiirme hakki bulunmaktadir. Insanin mevcudiyetini de-
vam ettirebilmesi, hak ve 6zgurliiklerini kullanabilmesi yasam hakki ile
birlikte viicut biitiinligiine de baghdir. 1982 Anayasasi kisilik haklari
kapsaminda “Kisinin Haklar1 ve Odevleri” boliimiiniin 17. maddesinde

“Kisinin dokunulmazligi, maddi ve manevi varligi™na iligkin diizenle-
meye yer vermistir.

Kasten yaralama sugu eski 765 sayili TCK’nin 456. maddesinde,
agirlastiric1 sebepler 457. maddesinde ve kastin agilmasi suretiyle miies-
sir fiil 458. maddesinde diizenlenmisken; 5237 sayil1 yeni TCK’da “Ki-
silere Kars1 Suglar” baglikli ikinci kisminin ikinci boliimiinde “Viicut
Dokunulmazligina Karst Suglar” basligi altinda 86. maddesinde kasten
yaralama, 87. maddesinde netice sebebiyle agirlasmis yaralama ile 88.
maddesinde kasten yaralamanin ihmali davranigla iglenmesi halleri
hiikkme baglanmigstir.

Calismamizin konusunu kasten oldiirme ve yaralama sug¢larinin
manevi unsur baglaminda incelenmesi olusturdugundan, bu suclar yal-
nizca kast unsuru agisindan incelenip, uygulamada siklikla karistirilan
kasten yaralama ve kasten oldiirmeye tesebbiis suglar1 Yargitay kararlari
dogrultusunda ortaya konmaya ¢aligilmistir.

*  Makalenin Gelis Tarihi : 10/11/2017
Makalenin Kabul Tarihi :11/12/2017
* Yargitay Bagkani- email : ozelkalem@yargitay.gov.tr
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Anahtar Kelimeler: kasten yaralama, kasten 6ldiirme, tesebbiis,
manevi unsur, kast, taksir.

ABSTRACT

There is a right to freely maintain the personality of a person who
lives as a social entity in society. The ability to maintain the existence of
a man, to exercise his rights and freedoms depends on the right to live as
well as his physical integrity. The 1982 Constitution provides for the
regulation on “personal immunity, material and immaterial existence” in
the Article 17 of the Chapter “Rights and Duties of the Individual” under
the personality rights.

As the crimes of intentional injury, the aggravating circumstances,
the battery and assault by means of exceeding the intent were regulated
in the Former Article No. 456 of the Turkish Penal Code No. 765,
Article No. 457, Article No. 458, respectively; In the second part of the
second part titled “Crimes Against Individuals” in the new TPC
numbered 5237, under the heading of “Crimes Against Physical
Integrity”, crime of intentional injury, grievous bodily harm due to the
result, the states of the commission of the offence of intentional injury
with negligent behavior are adjudicated in the Article No. 86, Article
No. 87 and Article No. 88, respectively.

Since the subject of our study constitutes the investigation of
intentional killing and intentional injury in the context of moral element
of crime, these crimes have been examined only in terms of the scienter
and, the intentional injury and homicidal attempt crimes which are
frequently confused in practice have been tried to be revealed in the
direction of Supreme Court decisions.

Keywords: intentional injury, intentional killing, attempt, moral
element, intention, negligence.
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ANONIM SIRKET SERMAYESI HAKKINDA YANLIS  BE-
YANLARDA BULUNMANIN CEZA HUKUKU BA-
KIMINDAN SONUCLARI

THE RESULTS OF ACQUAINTING FALSE INFORMATIONS
CONCERNING THE CAPITAL OF A JOINT-STOCK COMPANY
FROM THE POINT OF VIEW OF PENAL LAW

Ars. Gor. Aydin Alber YUOCE”
Ars. Gor. Merve Nur YILMAZ"™

oz

Bu kolektif ¢calismada, ticaret hukuku ve ceza hukuku igin ortak
konu olarak degerlendirilebilecek su ii¢ husus incelenmektedir: Ano-
nim sirkette, sermaye tamamen taahhiit edilmedigi halde bunun taahhiit
edilmis gibi gosterilmesi, pay bedelleri tamamen 6denmedigi halde
O0denmis gibi gosterilmesi ve sermaye taahhiidiinde bulunanlarin 6de-
me yeterliligine sahip olmadig1 halde bunun onaylanmasi. Bu iig¢ fiil,
sadece anonim sirketler hukuku bakimindan sorumluluga yol agmaz;
bunlar, ayn1 zamanda sug niteliginde eylemlerdir.

Anahtar Kelimeler: Anonim sirkette sermaye taahhiidii, anonim
sirkette pay bedellerinin 6denmesi borcu, anonim sirkette pay taahhiit
edenlerin 6deme yeterliligi, sermayenin tam olarak temin edilmesi,
sermayenin korunmasi, anonim sirketler hukukunda cezalandirilabilir
fiiller

Makalenin Gelis Tarihi : 11/09/2017
Makalenin Kabul Tarihi : 11/12/2017

* Erciye Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali Arastirma
Gorevlisi; aayuce@erciyes.edu.tr; posta@aydinalberyuce.org

* Erciye Universitesi Hukuk Fakiltesi Ceza ve Ceza Muhakemesi Hukuku Ana-
bilim Dali Arastirma Gorevlisi; mervenuryilmaz@erciyes.edu.tr
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ZUSAMMENFASSUNG

In dieser Kollektivstudie werden diese drei Punkte, die sowohl
fir das Handels- als auch das Strafrecht gemeinsam sind, geprift:
Trotz der Tatsache, dass das Aktienkapital nicht vollstandig gezeichnet
werden und/oder die Aktien nicht vollstdndig geleistet werden,
Angaben zu dieser zu machen als ob diese materialisiert wiirden; zu
genehmigen der Zeichnung trotz der Zahlungsunfahigkeit des
Zeichners. Diese drei Taten kann nicht nur der Verantwortung nach
dem Aktienrecht verursachen sondern auch sind strafbar.

Schlusselworter: die Aktienzeichnung in der Aktiengesellschaft,
die Verpflichtung zur Leistung der Einlage, die Zahlungsfahigkeit des
Zeichners in der Aktiengesellschaft, die vollige Beschaffung des
Aktienkapitals, die Kapitalschutz, strafbare Handlungen im Aktienrecht

BRIEF SUMMARY

In this collective study, that three points, those are common to
both commercial law and criminal law, are being examined: Although
the pledge to capital have not completely occurred and/or the capital
have not been completely paid in corporations, to indicate as though
those have been materialized; although parties do not have the
adequacy of payment for the capital, to validate that. That three actions
do not only cause liability according to corporate law but also are a
criminal offense.

Keywords: The pledge to capital in corporations, the obligation
of payment for capital shares, the adequacy of payment for the capital
in corporations, the complete supply of capital, the conservation of
capital, commercial crimes and penalties
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DAYANISMA AIDATI ODEYEREK TOPLU i$
SOZLESMESINDEN YARARLANMA'

BENEFITING FROM THE COLLECTIVE LABOUR
AGREEMENT BY PAYING SOLIDARITY DUE

Ars. Gor. Sema Deniz OZKAN?
0z
Sendika ozgiirliigi ilkesine gore is¢iler, diledikleri sendikaya iiye
olabilir, diledikleri zaman iiyelikten ayrilabilir ve dilerlerse higbir sendi-
kaya iiye olmama haklarini kullanabilirler. Taraf sendikaya {iye olmayan
ya da tyelikten ayrilan iscilerin toplu is sdzlesmesinden yararlanip ya-
rarlanamayacaklarinin belirlenmesi gerekir. 6356 sayili Sendikalar ve
Toplu Is S6zlesmesi Kanununda, sendika 6zgiirliigii ilkesiyle uyumlu bir
diizenleme yapilarak taraf sendikaya iiye olmayan is¢ilerin dayanisma
aidat1 ddeyerek toplu is sozlesmelerinden yararlanmasina imkéan veren
bir diizenleme getirilmistir. Buna gore, taraf sendikaya iiye olmayan isgi-
ler dayanigma aidat1 ad1 altinda bir miktar para 6deyerek ve yararlanma
talebinde bulunarak imza tarihinden itibaren yurarlik stresi boyunca
toplu is sozlesmesinden yararlanabilirler.

Anahtar Kelimeler: Dayamisma Aidati, Toplu Is Sozlesmesin-
den Yararlanma, Yararlanmanin Sona Ermesi, Toplu Is S6zlesmesin-
den Yararlanamayacak Olanlar, Dayanisma Aidati Odeyerek Yarar-
lanmanin Siire Bakimindan Kapsami

1 Makalenin Gelis Tarihi : 03/10/2017
Makalenin Kabul Tarihi : 11/12/2017

Tezden tiiretilmistir.

2 Marmara Universitesi Hukuk Fakiiltesi, Is ve Sosyal Giivenlik Hukuku ABD.
e-mail: semadeniz1905@gmail.com
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ABSTRACT

According to the principle of trade union freedom, a worker can
join any union, can resign at any time and use his right not to join any
trade union. It is necessary to determine how the workers who do not
join trade union that is a party to the collective labour agreement or
resigned from the union, can be benefitted from the collective labour
agreement. In the Trade Unions and Collective Labour Agreement Act
number 6356, a regulation is made considering that principle. That
regulation is compliance with trade union freedom that allows
employees who are not member to a signatory trade union are
benefitted from the collective labour agreement. Thus, employees who
are not a member of a signatory trade union can benefit from the
collective labour agreement from the date of signature to the end solely
by paying a solidarity due to the union.

Keywords: Solidarity Due, Benefiting from the Collective
Labour Agreement, Termination of Benefiting, Labours Who Could
Not Benefit From The Collective Labour Agreement, Scope Of The
Benefiting From The Collective Labour Agreement By Paying
Solidarity Due
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SUC VE CEZADA KANUNILIK ILKESI ILE KANUNIZM
KAVRAMLARI ARASINDAKI ILISKi BULUNMAMAKTADIR

THERE IS NO RELATION BETWEEN NULLUM CRIMEN
NULLA POENA SINE LEGE AND LEGALISM

Dr. (lur.) Hasan DURSUN*

0z

Bu calismada “su¢ ve cezada kanunilik ilkesi” ile “kanunizm”
kavramlan dilbilgisi agisindan incelenmistir. Kavramlarin incelenmesin-
den kolaylikla anlasilacag tizere s6z konusu iki kavram “ses benzesme-
s1” (uyak) disinda birbiriyle iliski icerisinde bulunmamakta, hatta bir 6l-
¢lide birbirinin tersini olusturmaktadir. Hukuksal terimleri kavramsal
olarak anlamak, hukuk alaninda sistematik bilgiye ulasabilmek agisindan
biiyiik 6nem tasidigindan sug¢ ve cezada kanunilik ilkesi ile kanunizm
kavramalarini saglam temellere oturtmak isabetli olacaktir.

Anahtar Kelimeler: Sug ve Cezada Kanunilik, Kanunilik, Kanunun
Tekelciligi, Kanunun A¢ikligi, Kanunun Geriye Yiiriimezligi, Kanunizm.

ABSTRACT

This study examines nullum crimen nulla poena sine lege and
legalism concepts within the grammatical context. One can easily
understand from the reviewing of those concepts that excluding “sound
similarity” (rhyme) the said concepts have no relation each other.
Indeed, foregoing concepts are contrasted each other to some degree. To
understand law terms as a conceptual is very important to attain

*  Makalenin Gelis Tarihi : 03/01/2017
Makalenin Kabul Tarihi :11/12/2017
* Kalkinma Bakanligi Planlama Uzmani. e-mail : hasan.dursun@kalkinma.gov.tr
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systematic knowledge within the law field. So, it will be appropriate
those concepts on a sound basis.

Keywords: Nullum Crimen Nulla Poena Sine Lege, Legality,
Exclusivity of Law, Clarity of Law, Non-Retroactivity of Law, Legalism.

GOREVDEN ALINAN YONETIM KURULU UYESININ
TAZMINAT iSTEME HAKKI VE TAZMINATIN

HESAPLANMASI
RIGHT TO COMPENSATION AND CALCULATION OF
COMPENSATION OF THE MEMBER OF THE BOARD  OF
DIRECTORS

Soner ALTAS*

0z

Anonim sirket yonetim kurulu iiyeleri en ¢ok ii¢ yil siireyle gorev
yapmak {lizere secilebilirler. Eger sirket esas sozlesmesinde tekrar se-
cilmelerini engelleyen bir hikim yok ise, gorev sirelerinin bitiminde
yeniden secilebilirler. Bununla birlikte, yonetim kurulu tyelerinin go-
rev siireleri dolmadan azledilmeleri, yani gérevden alinmalari da imkan
dahilindedir. 6102 sayili Tiirk Ticaret Kanunu, eski kanundan farkli
olarak anonim sirket yonetim kurulu iiyelerinin gorevden alinmalarim
kolaylastirmis, buna karsilik gorevden alinan yonetim kurulu iiyesine
tazminat talebinde bulunma hakki tanimstir. Iste bu ¢alismada, anonim
sirket yonetim kurulu {iyesinin azledilmesi halinde tazminat talebinde
bulunmasi ve tazminatin miktariin belirlenmesinde nelere dikkat edi-
lecegi ele alinacaktir.

*  Makalenin Gelis Tarihi : 26/05/2017
Makalenin Kabul Tarihi : 11/12/2017
*Bilim Sanayi ve Teknoloji Bakanligi Bagmiifettisi. e-mail : sonaltas@hotmail.com
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Anahtar Kelimeler: anonim sirket, yonetim kurulu, gérevden
alma, tazminat isteme hakki, tazminat miktari.

ABSTRACT

Members of board of directors of a joint stock company can be
elected to serve for a maximum of three years. If there is no provision
preventing them from being re-elected in the company’s articles of
incorporation, they can be re-elected at the end of their term of office.
However, it is within the bounds of possibility for the members of the
board of directors to be dismissed, that is, to be discharged before their
term expires.

The Turkish Commercial Code No. 6102 facilitated the removal
of members of the board of directors of the joint stock company unlike
the old law; in return for this, it gave the right to claim a compensation
to the member of the board of directors. In this work, it will be
discussed what should be taken in the case of dismissal of the member
of the board of directors of the joint stock company and what will be
taken into account when determining the amount of compensation.

Keywords: joint stock company, board of directors, right to
compensation, amount of compensation.
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FEDERAL ALMANYA YARGITAY’ININ
“EV TIRANI OLAYI -DER HAUSTYRANNEN-FALL”
KARARI

Bundesverfassungsgericht-BGH
Karar Numarasi: Az. 1 StR 483/02
Karar Tarihi: 25 Mart 2003*

Ceviren: Serkan OGUZ*"

*  Makalenin Gelis Tarihi : 15/08/2017
Makalenin Kabul Tarihi : 11/12/2017

* Karar metnine ulagmak igin: http://openjur.de/u/66634.html (=
openJur 2010, 9787). Dipnotlar, karar metninin ¢evirisinin daha iyi anlagilabil-
mesi i¢in tarafimizca eklenmistir, Serkan Oguz.

o Almanya-Bayreuth Universitesi Hukuk Fakiiltesi Ceza ve Ceza
Hukuku Anabilim Dali, LL.M,. e-mail: srknoguz@yahoo.de.



