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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baglayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢ ayda bir olmak iizere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayinlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yayinlanip ya-
yinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢aligmalar yayim-
lamaktir.

4. Yazilarin; 0zgiin, bagka bir yerde yayimlanmamis veya ya-
yimlanmak {izere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk ya-
zara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢aligma niteligini tastyamayacak olgiide ki-
sa ya da makale formatinin siirlarin1 asacak sekilde uzun olmamalidir.

8. Derginin yaz1 dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanc1 dilde yazilara da yer verilir. Yazi, Tiirk¢e veya yabanci diller-
den herhangi birinde yazilmis olsa dahi 13 kelimeyi agsmayan “baslik”,
150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime aras1 “anahtar ke-
limelerin (keywords)” bulunmasi gerekir. Makalenin ad1, “6z”i, anah-
tar kelimeleri, keywords ve abstract bilgileri Tiirkce ve Ingilizce ola-
rak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin bagina ek-
lenip, Tiirkce veya Ingilizce olarak yazarlari tarafindan makale ile
birlikte gonderilir.

9. Yazar, ad1 ve soyadini, unvanini, gorev yaptigr kurumu, ileti-
sim adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numa-
rasin1 (ORCID) c¢alismasinin basina ekleyecegi iist kapak sayfasi ile
birlikte bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kim-
lik numarasini (ORCID) yazmamasi/unutmasi durumunda makalesi
yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iliskin



bilgileri igeren kapak sayfasi bulunan, digerinde bulunmayan iki niis-
ha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 12 punto;
dipnotlarda tek satir araligi ile 10 punto kullanilarak Times New Ro-
man, normal stil karakterinde yazilmali, metin iki yana yaslanmali,
sayfanin tiim kenarlarinda 2,5 cm bosluk birakilmalidir. Baslik ve alt
basliklar disinda koyu (bold) yazi karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama isa-
retlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi ve
adinin sadece bas harfleri biiyiik olur. Verilen kaynak kitap ise kitabin
ad, kitabin basildig1 yer, basim yil1 ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale adi ¢ift
tirnak icine alinir. Ancak makalenin yer aldig1 eserin basim yeri ve tarihi-
nin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise makale
yazarmin soyadi ad1, makale adi, dergi ad1 ve sayisi, hangi tarihte ve han-
gi siteden erisildigi bilgilerine sirasi ile yer verilir. Tiim gondermeler ya-
zarin soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale icin 6rnek: Demir, Mehmet: “Hakime Hukuki Sorum-
lulugu Nedeniyle Agilan Tazminat Davasi1”, (AUEHFD, C.VII,
S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlar, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz, s.20.

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakg¢a; metin
igindeki ilk (tam) atiflar, “yazarin soyadi, ad1” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agi-
lan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, s.805-861).



12. Makalede “anlatim plani”’na veya “i¢indekiler’’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin sonun-
da yer almalidir.

14. Makale yayimlanmak tizere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklart ve bu haliyle “basila” verdikleri kabul edilir. Bilim-
sellik dlciitlerine uyulmadigl ve olaganin iizerinde yazim yanliglarinin
tespit edildigi yazilar, Yayin Kurulu tarafindan geri ¢evrilir. Makale,
Yargitay Dergisi yayin ilkelerine uygun degilse reddedilir. Reddedilen
yazilar yazarma iade edilmez. Yaym Kurulunun izni olmadik¢a ha-
kemlik siirecine baslandiktan sonra makale geri ¢ekilemez, baska yer-
de yaymlanamaz.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishasi hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi hakem-
ler tarafindan uygun bulunmadigi takdirde durum yazara bildirilir.
Hakem raporlar1 esaslhi diizeltme igeriyorsa; rapor, hakem adi belirtil-
meksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler cer-
cevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosu-
luyla makale yayimlanir. Hakemlerin raporlarinin olumsuz olmasi
durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayili
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarica Ode-
necek Telif ve Islenme Ucretleri Hakkinda Yonetmelik” cercevesinde
telif ve hakem fticreti 6denir. Yazilar yayimlanmak iizere kabul edildi-
g1 takdirde, elektronik ortamda tam metin olarak yayimlamak da dahil
olmak {izere tiim yayin haklar1 Yargitay Dergisi'ne aittir. Yazarlar telif
haklarin1 Yargitay Dergisi’ne devretmis sayilir. Elektronik yayim igin
ayrica telif iicreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.



19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mev-
zuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir
yazilar hakeme gonderilmeyip, Yayin Kurulu karar1 ile yayimlanur.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, ha-
kem raporlar1 arasinda ¢eliski olmas1 halinde editoriin goriisii dogrul-
tusunda veya li¢iincii bir hakem raporu alindiktan sonra Yayin Kuru-
lu'nun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numara-
s1 verilir.

22. Dergiye yayinlanmak lizere makale gonderen yazar yukari-
daki yayin ilkelerini kabul etmig sayilir.



JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the



other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime

Hukuki  Sorumlulugu Nedeniyle Acilan Tazminat Davasi1”,
(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.



Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
iS”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author.
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be



owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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TURK PARLAMENTO HUKUKUNDA
“GECiCi MADDE” DUZENLEMELERI

THE REGULATIONS OF PROVISIONAL ARTICLE IN
TURKISH PARLIAMENTARY LAW

Doc. Dr. Seref IBA*

0Z

Gegici madde, kanun metinlerinde en 6nemli boliimlerden biri-
sidir. Bu maddeler, 6zellikle uygulama baglaminda kazanilmis haklar,
toplum barist ve temel hak ve ozgiirliikler yoniinden hayati 6neme
sahiptir. Gegici maddeler, giindelik siyasi ¢ikarlar ve pratikler yoniin-
den diger kanun maddelerinden ¢ogunlukla daha 6nemlidir. Bu ba-
kimdan, gegis hiikiimlerinin geregi gibi anlasilabilmesi i¢in kanun
metinlerinde ilk bakilmasi gereken kisim gecici madde diizenlemele-
ridir. Gegici maddeleri tek bir gecici madde olarak kaleme alan norm
koyma yaklagimi, gereksiz bir yasama seytanligidir.

Anahtar Kelimeler: Gegici madde, intibak hukuku, kanun tek-
nigi, ge¢ici maddenin 6nemi, gecici maddenin islevleri.

ABSTARCT

Provisional articles are one of the most important area of whole
law text. These articles especially in respect of implementation have
crucial importance regarding vested rights, fundamental rights and
freedoms and social peace. Temporary articles, mostly have more
importance than ordinary articles within whole law text in terms of
daily political interests and practices. Therefore, provisional articles
ought to be appreciated at first glance in order to understand properly
the meanings of transitional regulations Omnibus provisional article,
writing an omnibus temporary regulation instead of writing separate

Makalenin Gelis Tarihi : 14/07/2021
Makalenin Kabul Tarihi : 03/11/2021

*  TBMM, e-mail: serefiba@tbmm.gov.tr.
ORCID: https://orcid.org/0000-0003-3803-5770



and independent article in law-making technique is unnecessary
legislative evil.

Keywords: provisional article, transitional law, law-making
technique, importance of provisional article, functions of provisional
regulation.



CEZA MUHAKEMESI HUKUKUNDA
BiR ELEKTRONIK DELIL TURU OLAN E-POSTAYA
INTERNET UZERINDEYKEN ELKOYULMASI - Tiirk ve
Alman Yiiksek Yargi Kararlan Karsilastirmasi

SEIZURING E-MAIL ON THE INTERNET WHICH IS A TYPE
OF ELECTRONIC EVIDENCE IN CRIMINAL PROCEDURAL
LAW - Comparison of Turkish and German High Judicial Decisions

Dr. Ciler Damla BAYRAKTAR*

(074
Bilisim sistemlerinin iletisim alaninda hem maliyet hem de za-

man acisindan yarattig1 kolaylik sayesinde posta faaliyetinde kagidin
yerini elektronik belge kullanimi almistir.

Posta iletisiminin elektronik ortamda gergeklesmesi ceza usul hu-
kuku alaninda farkli bazi1 uygulamalarin gelismesine sebep olmustur.
Oyle ki bu durum yargilamanin etkin bir sekilde yiiriitiilmesi faaliyetin-
de elektronik veri niteligindeki E-Postalarin delil olarak kullanilmasini
mecburi kilmig, soyut niteligi itibariyle internet ortaminda tasinabilen
elektronik veri niteligindeki bu delillere hangi hukuki kurum tizerinden
el atilacagi ise dnemli bir hukuki mesele haline gelmistir.

Calismamizda bir elektronik delil olan E-Postalara internet tize-
rindeyken sorusturma ve kovusturma makamlarinca hangi hukuki ku-
rumdan faydalanilarak el atilabilecegi hususuna iligkin olarak Alman
ve Tiirk Yiiksek Yargi Mercilerinin tespitlerine deginilecek, konunun
sistematik biitlinliigiiniin saglanmasi a¢isindan ise ¢alismada ilk olarak
kisaca elektronik delil kavramina ve elektronik delilin ceza yargilama-
st sonucunda mahk(miyet karar1 verilmesi i¢in tek basina yeterli kuv-
vette olup olmadig1 hususuna deginilecektir.

Makalenin Gelis Tarihi : 25/12/2020

Makalenin Kabul Tarihi : 03/11/2021

*  Ankara Sosyal Bilimler Universitesi Hukuk Fakiiltesi Ceza ve Ceza Usul
Hukuku A.B.D. Ogretim Uyesi, e-mail: cilerdamla.bayraktar@asbu.edu.tr.
ORCID: https://orcid.org/0000-0002-7611-5088



Anahtar Kelimeler: Elektronik delil, E-Posta (E-Mail), postada
el koyma, basit el koyma, §94 StPO, §99 StPO, CMK m. 123, CMK m. 129.

ABSTRACT

The use of electronic documents has replaced paper in postal ac-
tivities, thanks to the convenience of information systems in terms of
both cost and time in the field of communication.

The fulfillment of postal communication in electronic medium
has led to the some different applications in the field of criminal law.
So much so that this situation made it obligatory for the effective
judgment to use electronic data E-Mails as evidence, and it has be-
come an important legal issue, through which legal institution can be
these evidence reached, which is an electronic data that can be trans-
ported in the internet medium.

In our study, the question of which legal institution can be used
by the investigation and prosecution authorities to reach E-Mails on
internet will be examined comparatively in the light of German and
Turkish high judicial decisions. In order to ensure the systematic in-
tegrity of the issue wil be present firstly the concept of electronic evi-
dence and whether the electronic evidence has alone sufficient
strength to give the decision of conviction as a result of criminal pro-
ceedings will be discussed.

Keywords: Electronic evidence, E-Mail, postal seizure, simple
seizure, §94 StPO, §99 StPO, CMK §123, CMK §129.



INGILTERE’DE AILE ARABULUCULARINA
YONELIK UYGULAMA (ETIK) KURALLARI

CODE OF PRACTICE (ETHICS) FOR FAMILY
MEDIATORS IN ENGLAND

Dr. Erhan FIRAT*

OZ

Alternatif uyusmazlik ¢dziim yontemlerinden arabuluculuk, Ingi-
liz hukuk sisteminde 6nemli bir yer tutmaktadir. Bu anlamda aile arabu-
luculugu da ingiliz hukukunda sik¢a kullamlan yontemlerden biridir.
Diger taraftan, bu iilkede aile arabuluculuguna dair ¢ok sayida 6zel dii-
zenleme bulunmaktadir. Bu 6zel diizenlemelerden biri de FMC (Aile
Arabuluculugu Konseyi) tarafindan yayinlanan Aile Arabulucularina
Yonelik Uygulama (Etik) Kurallaridir. Bu diizenleme FMC tarafindan
son degisikleriyle birlikte Kasim 2018 yilinda yaymlanmistir. Caligma-
mizda bu diizenlemenin hiikiimlerine deginilerek Tiirk hukuku i¢in boy-
le bir diizenlemenin yararli olup olmayacagi tizerinde durulacaktir.

Anahtar Kelimeler: Aile arabuluculugu, aile hukuku, uygulama
(etik) kurallari.

ABSTRACT

Mediation, one of the alternative dispute resolution methods, has
an important place in the English legal system. In this sense, family
mediation is one of the frequently used methods in British law. On the
other hand, there are many special regulations regarding family
mediation in this country. One of these special regulations is the Code
of Practice for Family Mediators (Ethics) published by the FMC
(Family Mediation Council). This regulation was published by FMC
in November 2018, with its last changes. In our study, the provisions
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of this regulation will be mentioned and it will be emphasized whether
such a regulation will be beneficial for Turkish law.

Keywords: Family mediation, family law, code of practice
(ethics).



TURK MiRAS HUKUKUNDA DENKLESTIRME MUESSESESI
HOTCHPOT IN TURKISH LAW OF SUCCESSION

Dr. Ogr. Uyesi Tugce ORAL!
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Calismada, oncelikle mirasta denklestirme hiikiimlerinin hukuki
niteligi incelenmis, ardindan sartlarina yer verilmistir. Sonrasinda mi-
rasbirakanin bir karsiliksiz kazandirmasinin denklestirmeye tabi olup
olmadigina iligkin irade beyanlarinin hukuki niteligi ve bunlarin mi-
ras¢1 tarafindan kabul edilmesi gerekip gerekmedigi tartisilmistir.
Hem altsoy hem de altsoy disindaki mirasc¢ilar bakimindan denkles-
tirme ylkiimliiliigiiniin incelendigi denklestirmenin konusu baglikli
boliimde, mirasbirakanin hangi kazandirmalarinin denklestirmeye tabi
olabilecegi irdelenmistir. Bunu miiteakip, denklestirmeden muaf tutu-
lan kazandirmalar iizerinde durulmustur. Denklestirme alacaklis1 ve
denklestirme borglusu olabilmek i¢in hangi 6zelliklere sahip olunmasi
gerektiginin incelendigi denklestirmenin taraflari boliimiiniin ardindan
denklestirmenin ifas1 analiz edilmistir. Bu kapsamda, denklestirme
talebi, denklestirme davasi, denklestirmenin ger¢eklesmesi ve usulii
incelenmis ve denklestirme borglusunun bu borcunu nasil ifa edecegi
iizerinde durulmustur.

Anahtar Kelimeler: Mirasta denklestirme, mirasbirakanin irade
beyanlari, altsoyun denklestirme yiikiimliiliigli, denklestirmenin huku-
ki niteligi, denklestirmenin ifasi.

ABSTRACT

In this study, | begin by analyzing the legal character and the
conditions of the provisions regarding hotchpot. Secondly, I discussed
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the legal character of the deceased’s declarations of intention on the
issue of whether a property received from the deceased during his or
her lifetime is subject to hotchpot or not and whether they shall be
accepted by the heirs. In the section titled the subject of the hotchpot,
in which | dealt with the hotchpot from the aspects of the statutory
heirs and his or her issues, | researched which properties received
from the deceased are subject to hotchpot. After that, 1 will touch
briefly to the properties, which are not subject to hotchpot. Lastly, |
will analyze the parties and the execution of hotchpot.

Keywords: Hotchpot, the declarations of intention of the
deceased, the obligation of hotchpot from the aspect of the deceased,
the legal character of hotchpot, the execution of hotchpot.



HUKUK DEVLETI ve SUC ve CEZADA KANUNILIK ILKESI

THE RULE OF LAW AND NULLUM CRIMEN NULLA POENA
SINE LEGE PRINCIPLE

Dr. (lur.) Hasan DURSUN*
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Ucg tip hukuk devleti bulunmaktadir. Bunlari; pozitivist hukuk
devleti, usuli hukuk devleti ve maddi hukuk devleti olarak saymak
olanaklidir. Aslinda pozitivist hukuk devleti anlayisi, sahte veya so6zde
bir hukuk devleti olup, gergek bir hukuk devleti degildir. Zira bu anla-
y1s, hukuk devletinin 6ziinii olusturan kisinin temel hak ve 6zgiirliikle-
rinin giivence altina alinmasi iglevi yerine kanuna mutlak sekilde itaati
esas alir. Sug ve cezada kanunilik ilkesi, su¢ ve ceza normunun formii-
le edilmesi ve uygulanmasinda yasama, yiiriitme ve yarginin keyfiligi
ve gelisiglizel tutumunu 6nlemeye calisir. Hukuk devletinin amaci da
keyfilik ve geligigiizel tutumlarla savagim oldugundan bu baglamda
su¢ ve cezada kanunilik ilkesi hukuk devletinin kalbini olusturur. An-
cak hukuk devletinin kisi hak ve ozgiirliiklerini tam olarak giivence
altina alabilmesi igin usuli ve maddi boyutunun birbirinden ayrilma-
yacag1 anlayisiyla birlikte dikkate alinmasi gerekir. Anayasa Mahke-
mesi hukuk devletinin salt maddi boyutunu, bir baska deyisle maddi
hukuk devleti anlayisin1 benimsemektedir. Anayasa Mahkemesi kisi
hak ve 6zgiirliiklerini koruma ve giiglendirme islevini tam olarak yeri-
ne getirebilmek i¢in hukuk devletinin usuli ve maddi boyutunu birlikte
dikkate almasi1 mutlak bir kosuldur.

Anahtar Kelimeler: Hukuk Devleti, Pozitivist Hukuk Devleti,
S6zde Hukuk Devleti, Usuli Hukuk Devleti, Maddi Hukuk Devleti,
Suc ve Cezada Kanunilik ilkesi.
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ABSTRACT

There are three types of the rule of law. Those can be counted as
the positivist rule of law, the procedural rule of law and the substantial
rule of law. Actually, the positivist rule of law idea is not a reel rule of
law is a pseudo rule of law. Inasmuch as that idea is predicated on the
absolute submission to the law in lieu of to ensure basic rights and
freedoms of individual that compose the essence of the rule of law.
Nullum Crimen Nulla Poena Sine Lege Principle aims to prevent the
arbitrary and haphazard attitudes of legislation, execution and
judiciary on formulation and application of the crime and penalty
norm. Within that context, also the object of the rule of law is to
struggle on arbitrary and haphazard attitudes, nullum crimen nulla
poena sine lege principle is the heart of the rule of law. However, to
secure the rule of law entirely the rights and freedoms of individual
simultaneously has to be taken into account procedural and substantial
dimensions of it inextricable. The Constitutional Court adopts only the
substantial dimensions of the rule of law, in other words, accepts the
idea of the substantial rule of law. To fulfill entirely the protection and
improvement of individual rights and freedoms, the Constitutional
Court’s adoption the procedural and substantial dimensions of the rule
of law is an absolute condition.

Keywords: The Rule of Law, The Positivist Rule of Law,
Pseudo Rule of Law, The Procedural Rule of Law, The Substantial
Rule of Law, Nullum Crimen Nulla Poena Sine Lege Principle.



IS KAZASI VE MESLEK HASTALIGI NEDENIYLE SOSYAL
GUVENLIK KURUMUNUN RUCU ALACAGINDAN
ISVERENLERIN SORUMLULUGU

THE RESPONSIBILITY OF THE EMPLOYERS, DUE TO
OCCUPATIONAL ACCIDENTS AND OCCUPATIONAL
DISEASES

Halil OZDEMIR*

(0Y4

Sosyal Giivenlik Kurumuna, is kazasi ve meslek hastaliklarinda
sigortalilara yaptiklar1 yardimlar nedeniyle malvarliginda meydana ge-
len azalmanin kismen de olsa telafi edilmesi i¢in isveren ve li¢iincl
kisilerden riicu davasi yoluyla zararini talep etme hakki taninmustir.
Sorumluluk kosullart ise 5510 sayili Kanunun 21. maddesinde belir-
lenmistir. Maddeye gore, is kazas1 ve meslek hastaligi, igverenin kasti
veya sigortalilarin sagligin1 koruma ve is gilivenligi mevzuatina aykir
bir hareketi sonucu meydana gelmisse, Kurumca igverenlere 6dettirile-
bilir. Ayn1 konuyu diizenleyen miilga 506 sayili Kanunun 26. madde-
sinde bulunan “isverenin su¢ sayilir hareketi” kavramina yer verilme-
mesi ve de kasith davranigin istisnai olmasi nedeniyle uygulamada so-
rumluluk, sigortalilarin sagligini koruma ve is gilivenligi mevzuatina
aykirt hareket sonucu igverenin kusurlu bulunmasi ile belirlenmektedir.

21. madde sorumlulugu, genel hukuk ilkelerinden farkli, sosyal
giivenlik hukukuna 6zgii bir sorumluluktur. 21. maddede diizenlenen
isveren ve {liclincii kisilerin sorumlulugu kusur sorumlulugudur. Ancak
kusurlu bulunmalar1 halinde riicu alacagindan sorumlu tutulabilirler.
Tiirk Medeni Kanunu ve Tiirk Bor¢lar Kanunu’nda diizenlenen kusur-
suz sorumluluk halleri burada uygulanmaz.
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Kurum alacaginin muhatabi igverendir ve isverenlik sifati {ize-
rinde tartismalar yasanmaktadir. Is gérme ediminde, aradaki iliskinin
hizmet akdi almasi halinde isverenlik sifat1 bulunur. Is gérme edimi-
nin hizmet akdi mi yoksa istisna akdi veya hasilat kiras1 m1 oldugu
hususunda tereddiitler yasanmaktadir.

Kanunda igverenin yaninda, igveren vekili, gecici igveren ve asil is-
veren de igveren gibi sorumlu tutulmuslardir ve sorumluluklart aynidir.

Bu yazida, is kazas1 ve meslek hastalig1 nedeniyle sosyal giiven-
lik kurumunun riicu alacagindan isverenin sorumlulugunun esaslari
ilizerinde durulmustur.

Anahtar Kelimeler: Sosyal Giivenlik Hukuku, riicu alacagi, is-
veren, asil igveren, alt isveren, gegici igveren, is kazasi, meslek hasta-
lig1, adi ortaklik, konsorsiyum, sirket gruplari, kat malikleri kurulu,
Tiirkiye Is Kurumu, mirasin reddi, ihale makamu, istisna akdi, hasilat
kirasi, rodovans, is sagligi ve giivenligi, kast.

ABSTRACT

The Social Security Institution has been granted the right to claim
damages from the employer and third parties through a recourse lawsuit
in order to partially compensate for the decrease in assets due to the
assistance they provide to the insured in occupational accidents and
occupational diseases. Liability conditions are determined in Article 21
of Law No. 5510. Liability conditions are determined in Article 21 of
Law No. 5510. According to the article, if the occupational accident and
occupational disease occur as a result of the employer's intention or an
act contrary to the health protection and work safety legislation of the
insured, employers may be charged by the Institution. Since the concept
of “the employer’s act as a crime” in Article 26 of the abolished Law
No. 506, which regulates the same issue, is not included and the
deliberate behavior is exceptional, in practice, the responsibility is
determined by the employer being found to be at fault as a result of the
violation of the legislation on protecting the health of the insured and
occupational safety.

Responsibility under Article 21 is a responsibility specific to
social security law, different from general law principles. The liability



of the employer and third parties regulated in Article 21 is the liability
of fault. However, if they are found to be defective, they may be held
responsible for recourse receivables. The cases of strict liability
regulated in the Turkish Civil Code and the Turkish Code of
Obligations do not apply here.

The addressee of the corporate receivable is the employer and
there are discussions on the title of employer. In the act of doing
business, if the relationship between them receives a service contract,
it has the title of employer. There are hesitations about whether the act
of doing business is a service contract, an exception contract or a
revenue lease.

In the law, besides the employer, the employer's representative,
the temporary employer and the primary employer are also held
responsible like the employer and their responsibilities are the same.

In this article, the principles of the employer's responsibility for
the recourse of the social security institution due to occupational
accident and occupational disease are emphasized.

Keywords: Social Security Law, withdrawing, conductor
(employer), primary employer, sub-contractor, temporary contractor
(employer), occupational accident, occupational disease, ordinary
share (partnership), consortium, company groups, board of property
owners, Turkish Employment Agency, renunciation of inheritance,
contracting authority, work agreement, usufructuary lease, royalty,
occupational health and safety, intent.



TURK CEZA HUKUKUNDA
INSAN KACAKCILIGI SUCU

HUMAN SMUGGLING CRIME
IN THE TURKISH CRIMINAL LAW

Ogr. Gor. Miimin GUNGOR*

oz

Calismanin konusu ve kapsamini olusturan Insan Kagakciligi
Sugu ile korunmak istenen hukuki deger; ulusal ve uluslararast kamu
diizeni, simir politikalart ve giivenlikleri, ekonomik diizen ile insan
onuruyla bagdagsmayan muameleler ile viicut dokunulmazliklar: ihlal-
lerinin Onlenmesidir. Cagin getirmis oldugu teknolojik, biyolojik,
ekonomik, siyasal ve benzeri etkilerin ve krizlerin agirligi altinda ka-
lan insanligin yikiiniin kaldirilmasi biitiin milletlerin ve hukuklarin
vazifesidir. Bu vazifenin ceza hukuku agisindan durumu ise sorunlarin
¢Oziilmesinin saglanmasi, olugsmasinin Oniine gegilmesi, Onlenilmesi
ve caydirilmasidir. Tiirkiye’de, bu suglara iliskin uluslararasi belgeleri
onaylamak ve Tiirk Ceza Kanunu (TCK) mevzuati igerisinde diizen-
lemek suretiyle fiillere kars1 ulusal alanda cezai koruma saglamistir.
Bu sug, gocmen kagakeiligr sugu bashgr altinda diizenlenmistir. Ca-
lisma ile TCK temelinde doktrin ve yargi kararlar1 151¢inda Insan Ka-
caklig1 Sucu incelenerek konuya katki saglanmaga calisilacaktir.

Anahtar Kelimeler: Uluslararasi Suglar, Uluslararas1 Sozlesme-
ler, Insan Kagakcihigi Sucu, Tiirk Ceza Hukuku, Tiirk Ceza Kanunu.

ABSTRACT

Legal value to be protected by Human Smuggling Crime, which
is the subject and scope of the study; It is the prevention of violations
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of national and international public order, border policies and security,
economic order and human dignity and violations of body immunity.
It is the duty of all nations and laws to remove the burden of
humanity, which is under the weight of technological, biological,
economic, political and similar effects and crises brought by the age.
The status of this duty in terms of criminal law is to solve the
problems, to prevent them from occurring, to prevent and deter them.
In Turkey, international documents related to these crimes and to
confirm the Turkish Penal Code (TCK) has provided protection at the
national level against criminal acts by regulating in the legislation.
This crime is regulated under the title of Immigrant Smuggling Crime.
With this study, it will be tried to contribute to the subject by
examining the Crime of Human Smuggling in the light of doctrine and
judicial decisions on the basis of the Turkish Penal Code legislation.

Keywords: International Crimes, International Conventions,
Human Smuggling Crime, Turkish Criminal Law, Turkish Penal Code.



