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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baslayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢ ayda bir olmak {izere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayinlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yayinlanip ya-
yinlanmayacagina Yaym Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢aligmalar yayim-
lamaktir.

4. Yazilarin; 6zgiin, bagka bir yerde yayimlanmamis veya ya-
yimlanmak {izere gonderilmemis olmas1 gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk ya-
zara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢alisma niteligini tasiyamayacak 6lgiide ki-
sa ya da makale formatinin sinirlarini asacak sekilde uzun olmamalidir.

8. Derginin yazi1 dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanci dilde yazilara da yer verilir. Yazi, Tiirkge veya yabanci diller-
den herhangi birinde yazilmis olsa dahi 13 kelimeyi agsmayan “baslik”,
150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime aras1 “anahtar ke-
limelerin (keywords)” bulunmasi gerekir. Makalenin ad1, “6zi, anah-
tar kelimeleri, keywords ve abstract bilgileri Tiirkce ve Ingilizce ola-
rak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin basina ek-
lenip, Tiirkce veya Ingilizce olarak yazarlari tarafindan makale ile
birlikte gonderilir.

9. Yazar, adi ve soyadini, unvanini, gérev yaptigir kurumu, ileti-
sim adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numa-
rasin1 (ORCID) calismasimin basina ekleyecegi iist kapak sayfasi ile
birlikte bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kim-
lik numarasim1 (ORCID) yazmamasi/unutmas: durumunda makalesi
yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iliskin



bilgileri i¢eren kapak sayfasi bulunan, digerinde bulunmayan iki niis-
ha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 12 punto;
dipnotlarda tek satir aralig1 ile 10 punto kullanilarak Times New Ro-
man, normal stil karakterinde yazilmali, metin iki yana yaslanmali,
sayfanin tim kenarlarinda 2,5 cm bosluk birakilmalidir. Baslik ve alt
basliklar disinda koyu (bold) yaz1 karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama isa-
retlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi ve
adinin sadece bas harfleri biiylik olur. Verilen kaynak kitap ise kitabin
ad1, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale adr ¢ift
tirnak i¢ine alinir. Ancak makalenin yer aldig1 eserin basim yeri ve tarihi-
nin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise makale
yazarmin soyadi adi, makale adi, dergi ad1 ve sayisi, hangi tarihte ve han-
gi siteden erisildigi bilgilerine sirasi ile yer verilir. Tim gondermeler ya-
zarm soyad1 yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale i¢in 6rnek: Demir, Mehmet: “Hakime Hukuki Sorum-
lulugu Nedeniyle Ac¢ilan Tazminat Davas1”, (AUEHFD, C.VII,
S. 2003/3-4, 5.805-861), s.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz, s.20.

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakg¢a; metin
icindeki ilk (tam) atiflar, “yazarin soyadi, ad1” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agi-
lan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, s.805-861).



12. Makalede “anlatim plani”na veya “i¢indekiler’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin sonun-
da yer almalidir.

14. Makale yayimlanmak tizere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklar1 ve bu haliyle “basila” verdikleri kabul edilir. Bilim-
sellik dlciitlerine uyulmadig1 ve olaganin iizerinde yazim yanlislarinin
tespit edildigi yazilar, Yayin Kurulu tarafindan geri cevrilir. Makale,
Yargitay Dergisi yayin ilkelerine uygun degilse reddedilir. Reddedilen
yazilar yazarma iade edilmez. Yaym Kurulunun izni olmadik¢a ha-
kemlik siirecine baslandiktan sonra makale geri ¢ekilemez, baska yer-
de yaymlanamaz.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishasi hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi hakem-
ler tarafindan uygun bulunmadig: takdirde durum yazara bildirilir.
Hakem raporlar1 esash diizeltme iceriyorsa; rapor, hakem adi belirtil-
meksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler cer-
cevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosu-
luyla makale yayimlanir. Hakemlerin raporlarinin olumsuz olmasi
durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayil
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarinca Ode-
necek Telif ve Islenme Ucretleri Hakkinda Y&netmelik™ cercevesinde
telif ve hakem Tticreti 6denir. Yazilar yayimlanmak {izere kabul edildi-
gi takdirde, elektronik ortamda tam metin olarak yayimlamak da dahil
olmak {izere tiim yayin haklar1 Yargitay Dergisi'ne aittir. Yazarlar telif
haklarim1 Yargitay Dergisi’ne devretmis sayilir. Elektronik yayim i¢in
ayrica telif iicreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.



19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mev-
zuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir
yazilar hakeme gonderilmeyip, Yayin Kurulu karar1 ile yayimlanur.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, ha-
kem raporlar1 arasinda ¢eliski olmasi halinde editdriin goriisii dogrul-
tusunda veya tiglincii bir hakem raporu alindiktan sonra Yaym Kuru-
lu'nun onayi gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numara-
s1 verilir.

22. Dergiye yaymlanmak iizere makale gonderen yazar yukari-
daki yayin ilkelerini kabul etmis sayilir.



JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the



other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime

Hukuki Sorumlulugu Nedeniyle Acilan Tazminat Davas1”,
(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlar1, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.



Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
is”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author,
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be



owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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DIiJITAL VARLIKLARIN MIiRAS YOLUYLA INTIKALI
INHERITANCE OF DIGITAL ASSETS

Prof. Dr. Erdem BUYUKSAGIS*
Sinem OZYIGIT*
Selin MIRKELAM FALAY***
ilay Ezgi BULDAG****
Mustafa Said OKUR*****

oz
Kripto paralarin, e-kitaplarin, alan adlarinin, sosyal medya hesap-
larinin, dijital ortamda yer alan fotograflarin, videolarin, yazilarin artik
hayatimizin bir pargast haline geldigini sdylemek abartili olmaz. Ancak
dijital ortamdaki bu varliklarin 6liim sonrasi akibetlerinin ne olacagi,
mirasgilara intikal edip etmeyecegi hususlarinda Tiirk hukukunda agik
bir diizenlemeye yer verilmemistir. Sorunun farkli boyutlarini1 gostere-
bilmek ve mahkemelerin yararlanabilecegi ilkeleri, dl¢iitleri, kaynaklari

Makalenin Gelis Tarihi :29/01/2021

Makalenin Kabul Tarihi : 29/04/2021

*  Yeditepe Universitesi Hukuk Fakiiltesi 6gretim iiyesi.
e-mail: erdembs@yahoo.com / erdem.buyuksagis@yeditepe.edu.tr
ORCID: https://orcid.org/0000-0002-0763-6699

#*  Yeditepe Universitesi Hukuk Fakiiltesi lisansiistii bursiyer.
e-mail: sinemozyigit@gmail.com
ORCID: https://orcid.org/0000-0003-4907-0467

sk Yeditepe Universitesi Hukuk Fakiiltesi dgretim gorevlisi.
e-mail: selin.mirkelam@yeditepe.edu.tr
ORCID: https://orcid.org/0000-0002-6242-4728
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ortaya koyabilmek amaciyla, calismamizda konu bir¢ok agidan ele ali-
narak incelenmistir. ilk asamada kisiligin sona ermesi, dlenin yakinlari-
nin kisilik haklarinin korunmasi, mirasbirakanin kisisel verilerine iliskin
unsurlar igeren dijital varliklarin akibeti gibi konular etraflica irdelen-
mistir. Sonraki asamada, dijital hizmet saglayicilarinin kullanicilariyla
yaptiklar1 sozlesmelerin niteligi ve bu sozlesmelerde yer alan intikale
iliskin hiikiimlerin gecerliligine deginilmistir. Mirasbirakanin gecerli bir
oliime bagl tasarruf diizenlemedigi hallerde, dijital varliklarin terekeye
dahil olup olmayacagi, bu varliklar {izerinde malvarlig1 haklarindan
bahsedilip bahsedilemeyecegi, cevabini aradigimiz oénemli sorulardan
bir digeridir. Son asamada ise dijital varliklarin eser veya esya olarak
nitelendirilebildikleri 6lgiide TMK m. 653 ve FSEK m. 19 diizenleme-
lerinin kapsamina dahil olup olmayacaklar1 degerlendirilmistir.

Anahtar Kelimeler: Dijital Varliklar, Malvarligi, Tereke, Ki-
siligin Korunmasi, Kullanic1 S6zlesmeleri, Internet Platformlari

ABSTRACT

Cryptocurrencies, e-books, domain names, social media
accounts, photos, videos on digital platforms, and writings on digital
media have become a crucial part of our lives. Since, under Turkish
law, there is no specific guidance regarding the inheritance of digital
assets, it is legitimate to ask about the legal aspects of the transmission
of digital assets upon death. In order to better understand the
complexity of the problem, we will discuss digital inheritance and
post-mortem privacy from different legal perspectives, and try to offer
practical and innovative solutions to some of the most vexing issues in
the field. First, we will study end of personality rights, post-mortem
privacy, and the protection of the rights of a deceased person’s near
relatives. Second, we will focus on the legal nature of contracts for the
supply of digital content as well as their validity and legal effects
under the rules applicable to them. We will also examine whether
digital assets can be received as part of an inheritance, especially
when there is no valid testament expressing the decedent’s will.
Finally, to the extent that they can be deemed a piece of art or
property, we will study digital assets within the scope of article 653 of



the Turkish Civil Code and article 19 of the Turkish Code on
Intellectual and Artistic Works.

Keywords: Digital Assets, Property, Protection of Personality,
User Agreements, Internet Platforms



IPTAL EDILEN YABANCI HAKEM
KARARLARININ TENFIiZi

ENFORCEMENT OF ANNULLED
FOREIGN ARBITRAL AWARDS

Prof. Dr. Mustafa Serdar OZBEK *

(0Y/

Iptal edilen hakem kararlarmin tenfizi meselesi farkli {ilkelerin
hukuk sistemlerinde farkli sekilde ele alinmistir. Tahkim yerinde iptal
edilen yabanci hakem kararlari, Amerika Birlesik Devletleri, Fransa
ve Avusturya gibi bazi yarg: sistemlerinde tenfiz edilmektedir. 10 Ha-
ziran 1958 tarihli New York S6zlesmesinin X. Maddesine gore tahkim
yargilamasinin taraflari, S6zlesmeye taraf olan diger devletlerde veri-
len yabanci hakem kararlarinin tenfizini sézlesmeye taraf olan bir dev-
lette isteyebilir. Hakem karar1 taraflar icin heniiz baglayici olmamis
veya verildigi iilke hukuku yahut tabi oldugu hukuk bakimindan yetki-
li bir mercii tarafindan iptal edilmis veya icrasi ertelenmisse, hakem
kararinin taninmasi veya tenfizi reddedilebilir (New York Sozlesmesi
m. V, 1, e). Bu hilkkme gore tenfiz mahkemesi, tahkim yerinde iptal
davasi basarili dahi olsa, hakem kararmin tenfizne karar vermekte
takdir yetkisine sahiptir. Benzer sekilde Tiirk Milletleraras1 Ozel Hu-
kuk ve Usul Hukuku Hakkinda Kanunun 62. maddesinin 1. fikrasinin
h bendine gore, hakem karar1 tabi oldugu veya verildigi iilke hukuku
hiikiimlerine veya tabi oldugu usiile gore kesinlesmemis yahut icra
kabiliyeti veya baglayicilik kazanmamis veya verildigi yerin yetkili
mercii tarafindan iptal edilmis ise, yabanci hakem kararmin Tirki-
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ye’de taninmasi veya tenfizi talebi tenfiz mahkemesince reddedilir.
New York Sozlesmesi m. V, 1, e hitkkmii, tahkim yeri veya hakem ka-
rarinin hukukuna tabi oldugu {ilke disinda bir iilke mahkemesince iptal
edilen hakem kararinin tenfizine engel degildir.

Anahtar Kelimeler: Tahkim, Tahkim Yeri, Yabanci Hakem
Karar1, Iptal Edilen Hakem Karar1, Tenfiz, New York Sozlesmesi.

ABSTRACT

The question of enforcement of annulled foreign arbitral awards
have handled differently in different countries’ law systems. Foreign
awards annulled at the place of arbitration have been enforced in some
jurisdictions such as the United States of America, France and Austria.
According to article X of the New York Convention of 10 June 1958,
the parties of an arbitration proceeding can claim in a Contracting
State to enforce of the foreign arbitral award in all the other
Contracting States of the Convention. Recognition and enforcement of
the award may be refused if the award has not yet become binding on
the parties, or has been set aside or suspended by a competent
authority of the country in which, or under the law of which, that
award was made (Article V, paragraph 1, e of the New York
Convention). According to this provision the enforcing court has
discretion to enforce the award despite the fact that it was successfully
challenged at the place of arbitration. Similarly, according to the
provision of article 62, paragraph 1, h of the Turkish Code on Private
International Law and International Practice, if the award has not yet
become final or binding on the parties, or has been set aside by a
competent authority of the State, or pursuant to the law of the State
where it has been rendered, the recognition and enforcement request
of a foreign award in Turkey is refused by the enforcing court. The
provision article V, paragraph 1, e of the New York Convention does
not prevent enforcement of any annulment of the award by the judge
of a State other than that of the seat of arbitration or pursuant to the
law of the State where the award has been rendered.

Keywords: Arbitration, The Seat of Arbitration, Foreign
Arbitral Award, Annulled Award, Enforcement, New York
Convention.



MIRASIN REDDIi VE REDDIN iPTALI

DENIAL OF INHERITANCE AND
ANNULMENT OF DENIAL

Dr. Ahmet Cahit iYIiLIKLi*
Av. Feyza IYILIKLi**
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Miras, kisilerin iradesine bakilmaksizin niza ve fasilaya mahal
verilmeden dogrudan ve kiil halinde intikal saglayan bir kazanim se-
bebidir. Ancak, mirasin kazanilmasi mutlak ve riicusu miimkiin olma-
yan bir hukuki olay degildir. Mirasgilar hi¢bir gerekce gostermeksizin
kanun geregi iktisap ettikleri miras1 ret etme hakkini haizdir. Zira
Tiirk miras hukukuna gore murisin borglarindan sahsi malvarlig: ile
sorumluluk s6z konusu oldugundan, terekenin borca batik olmasindan
miitevellit miras¢1 icin telafisi agir sonuglar ile sosyal ve ticari hayati-
nin mahvina sebep olmamasi ya da manevi yahut psikolojik saikleri
diistinerek normatif bir pozitif diizenleme yoluna gitmistir. Kald1 ki
hi¢ kimse iradesi disinda hak ve bor¢lara ehil olamayacaktir. Dolayi-
styla Tiirk hukukunda miras cebri olmadig1 i¢in mirasci her haliikarda
murisin terekesine varis degildir. Ancak, Kanun bahsettigi bu hakki,
muradina aykir1 kullanilmasi ihtimaline binaen bor¢lu mirasgr ile ala-
cakli arasindaki hak ve menfaat dengelenmesi ile silahlarin esitligini
saglamak icin alacakliyr da tamamen savunmasiz birakmamak adina
mirasin reddinin iptali imkani1 bahsedilmistir. Bu baglamda, alacakli,
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miras¢inin kotii niyetli olarak miras1 reddetmesine karsilik miras1 red
beyanindan itibaren alt1 (6) ay i¢inde reddin iptalini isteyebilecektir.
Kanun’da mirasin reddinin mahkeme 06zel siciline tescili ongoriilme-
sine ragmen uygulamada mirasin reddi i¢in bir sicilin bulunmamasi,
davanin tek tarafli beyanla kullanilmasi ve taraflara mahsus olmasin-
dan dolay1 mirast red beyani aleniyet zemininden yoksundur. Bu se-
beple t¢iincii kisi alacaklilarin, mirasin reddine muttali olup, vukufi-
yet kazanmas1 ¢ok gii¢ bir ihtimal oldugundan, alacaklilarin alt1 (6)
aylik hak distiriicii siireyi kag¢irmasi tiim haklarini yitirmesine sebep
olmay1p, ayni amaca matuf diger kanuni diizenlemelerden faydalana-
rak mirasi ret beyaninin iptalini saglayabilecektir.

Anahtar Kelimeler: Miras, Kiilli halefiyet, Mirasin reddi, Mi-
rasin reddinin iptali

ABSTRACT

Inheritance, regardless of the will of the people, is a cause of
acquisition that provides direct and ash transfer without any conflict or
interruption. However, the acquisition of the inheritance is not an
absolute and irrevocable legal event, it has granted the inheritors the
right to refuse this inheritance directly. Because, according to the
Turkish inheritance law, the debts of the inheritor are liable with his
personal assets, the inheritor has been in debt with heavy
compensation for the inheri-tor, not causing the destruction in his
social and commercial life, or considering the moral and psyc-
hological motives, he has adopted a normative positive regulation.
Therefore, since there is no inhe-ritance force in Turkish law, the heir
is not inherited to the inheritance in any case. However, due to the
violation of this right granted by the Law, the right benefit interest is
balanced with the interest between the debtor and the creditor and the
creditor has been given the opportunity to cancel the denial of the
inheritance in order not to leave the creditor completely vulnerable.
The inheritor's rejection of the malicious inheritance will be able to
request the cancellation of the refusal within 6 months of the
inheritance rejection declaration. Although the law stipulates the
registration of the denial of the inheritance to the population registry,
there is no registry for the denial of the inheritance in practice, and the



case is reserved for the parties, the rejection of the inheritance
becomes public and the third party creditors will be consent to the
denial of the inheritance and since it is very difficult for the creditors
to gain knowledge of the special arrangement, Missing the grace
period will not cause the loss of all his rights, and will be able to
cancel the inheritance refusal declaration of the heir by making use of
other legal regulations for the same purpose.

Keywords: Heritage, Complete succession, Denial Of inheritance,
Cancellation of denial of inheritance



KIYMETLI EVRAK HUKUKU’NDA YENI BiR ONERI:
ELEKTRONIK CEK. ALMAN ELEKTRONIK
KIYMETLI EVRAK KANUNU TASARISI (EWPG-E)
ISIGINDA BiR INCELEME

A NEW PROPOSAL IN NEGOTIABLE INSTRUMENTS LAW:
ELECTRONIC CHECK. AN ANALYSIS IN THE LIGHT OF
GERMAN NEGOTIABLE INSTRUMENTS DRAFT LAW

Dr. Ogr. Uyesi Murat Can ATAKAN*
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Ulkemizde yaygin olarak kullanilan ve her ne kadar kanun koyu-
cu tarafindan bir 6deme araci olarak tasarlansa da adeta bir “kredi aract
olarak” tedaviil goren ¢ek, teknolojinin gelismesi ve ticaretin hizlanma-
styla birlikte ihtiyaglara cevap veremez hale gelmistir. ileri diizenlenme
tarihli ¢ekler basta olmak {izere, ¢ekin keside edilmesi, saklanmasi, dev-
ri ve ¢ekten cayma gibi konularda bir¢ok problem yasanmaktadir. S6z
konusu problemlerin tamaminin tek bir dokunusla diizelecegini bekle-
mek gercekei olmasa da elektronik ¢eklerin hayatimiza girmesi, ¢oziime
yonelik atilacak énemli adimlarin basinda gelecektir. Nitekim tilkemiz-
de de bu alanda 6nemli gelismeler yasanmis ve Ticaret Bakanlig tara-
findan “Elektronik Cek ve Bono Kanunu Taslagr” hazirlanmustir.

Alman Maliye Bakanlig1 (Das Bundesministerium fiir Finanzen
- BMF) ve Adalet ve Tiiketicinin Korunmasi1 Bakanligi (Das Bundes-
ministerium der Justiz und fiir Verbraucherschutz) da kambiyo senet-
lerini modernlestirmek ve hiikiimetin ticaret alanindaki stratejileriyle
uyumlu olarak blockchain teknolojisine ticari hayat igerisinde yer
vermek amaciyla, 11/08/2020 tarihinde Alman Elektronik Kiymetli
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Evrak Kanunu Taslagi’m1 (eWpG-E) hazirlamis, s6z konusu taslak
16/12/2020 tarihinde son seklini alarak Alman Hiikiimeti’nin kanun
tasaris1 olarak meclise sunulmustur. Bu tasariyla birlikte, giivenli, sef-
faf, islevsel, denetim kabiliyeti ve islevselligi yiiksek, ayrica yatirim-
cilar1 koruyan ve finans alanindaki yeniliklere uyum saglayan bir dii-
zenlemenin hayata gegirilmesi amaglanmustir.

Calismamizda oncelikle Alman Maliye Bakanligi’nin kanun ta-
saris1 degerlendirilmis, ardindan da Tiirk Hukuku’nun temel prensiple-
r1 15181nda bir model 6nerisinde bulunulmustur.

Anahtar Kelimeler: Elektronik Cek, Elektronik Cekin Unsurla-
11, Elektronik Cek Keside Etme, Elektronik Cekte Odeme, Elektronik
Cekte Cayma

ABSTRACT

Check, which is widely used in our country and although
designed as a payment instrument by the legislator, has circulated as a
"credit instrument”, and with the development of technology and the
acceleration of trade, it has become unable to meet the needs. Many
problems are encountered in issues such as drawing, keeping,
transferring and withdrawal of checks, especially checks with postdates
checks. Although it is not realistic to expect that all these problems will
be solved with a single touch, the introduction of electronic checks in
our lives will be one of the most important steps to be taken towards a
solution. As a matter of fact, important developments have been
experienced in this field in our country, and the "Electronic Check and
Bills Law" has been prepared by the Ministry of Trade.

The German Ministry of Finance (Das Bundesministerium fiir
Finanzen - BMF) also prepared the German Negotiable Instruments
Draft Law (eWpG-E) on 11/08/2020 in order to modernize the bills of
exchange and to include blockchain technology in business in line
with the government's strategies in the field of trade. This draft was
finalized on 16/12/2020 and presented to the parliament as a draft law
of the German Government. With this draft, it is aimed to implement a
regulation that is safe, transparent, functional, has high supervisory



capability and functionality, and also protects investors and adapts to
innovations in the field of finance.

In our study, first of all, the draft law of the German Ministry of
Finance was evaluated and then a concrete proposal was made in the
light of the basic principles of Turkish Law.

Keywords: Electronic Check, Electronic Check Elements, Draw
an Electronic Check, Electronic Check Payment, Electronic Check
Withdrawal



HAYVAN BULUNDURANIN SORUMLULUGU
RESPONSIBILITY OF ANIMAL KEEPER

Mesude ALTUNEL*
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Bu calismada, hukuki sorumlulugun tiirleri ve kusursuz sorum-
luluk hallerine genel olarak deginildikten sonra; 6098 sayili TBK’da
(m.67-68) “6zen sorumlulugu” kapsaminda diizenlenen “hayvan bu-
lunduranin sorumlulugu” konusu; emsal yargi igtihatlarina da yer veri-
lerek irdelenmistir.

Anahtar Kelimeler: Tiirk Bor¢lar Kanunu (TBK) madde 67-68,
hayvan, hayvan bulunduran, hayvan bulunduranin sorumlulugu

ABSTRACT

In this study, firstly, types of legal liability and the stuations of
flawlessly responsibility are defined. And than, the responsibility of
animal keper in Turkish Obligation Code is discussed and judicial
decisions given place.

Keywords: Turkish Obligation Code (TOC) Art. 67-68, animal,
animal keeper, responsibility of animal keeper
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ILACLARDA TEST VERILERININ
KORUNMASI VE VERI IMTIYAZI

TEST DATA PROTECTION AND
DATA EXCLUSIVITY IN PHARMACEUTICALS

Hakan KOCAK*
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Bir ilacin piyasaya siiriilebilmesi i¢in ruhsat alinmas: zorunlu-
dur. Ruhsat bagvurusunda, ilacin farmasotik acgidan etkinliginin ve
giivenliginin ispat edilmesi gerekmektedir. Bu kapsamda, ilag Klinik
oncesi ve Kklinik arastirma asamalarinda test edilmektedir. S6z konusu
klinik 6ncesi ve klinik arastirmalar siirecinde elde edilen ve ruhsat
almak igin gereken verilere koruma saglanmasi birgok uluslararasi
anlagsmada ve ulusal diizenlemede Ongoriilmektedir. Test verilerine
saglanan korumanin tiirli, kapsami ve niteligi, orijinal ilag treticileri-
nin ar-ge yatirimlarini, jenerik ilag iireticilerinin pazara giris imkéanla-
rin1, ilag fiyatlarina etkisi nedeniyle kisilerin ilaglara erigim hakkini,
klinik aragtirma siirecindeki etik konular1 yakindan ilgilendirmektedir.

Bu makalede, ilaglarda test verilerinin korunmasi konusu ince-
lenmektedir. Test verilerinin kapsami, bu verilere saglanan korumanin
tirti, hukuki niteligi, sartlar1 ve sinirlari agiklanmaktadir. Ayrica, test
verilerinin korunmasina iligkin uygulamalar degerlendirilmekte ve
cesitli onerilerde bulunulmaktadir.

Anahtar Kelimeler: Veri Korumasi, Veri Imtiyazi, Klinik Aras-
tirmalar, Kisaltilmig Ruhsat Bagvurusu, Masraf Paylasim Modelleri.
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ABSTRACT

Before a pharmaceutical product is supplied to the market,
original pharmaceutical manufacturers have to obtain an approval of
the competent authority. In the approval process, pharmaceutical
efficacy and safety of the product are required to be proved.
Therefore, the product is controlled both pre-clinical tests and clinical
trials stages. Providing protection to the data which is acquired in pre-
clinical tests and clinical trials and required to submit to the competent
authority is stipulated in a number of international agreements and
accepted by most countries. The types, scope and nature of test data
protection are closely related with the R&D investments of original
drug manufacturers, the possibilities of generic drugs to enter the
market, the rights to access to medicines and ethical issues in the
clinical trials process.

This article subjects the test data protection relating to
pharmaceutical products. In this regard, the types, scope, nature and
exceptions of the protection are explained. Besides, practices of test
data protection are assessed and solutions suggested for the problems
in practice.

Keywords: Test Data Protection, Data Exclusivity, Clinical
Trials, Abridged Approval Application, Cost Sharing Models.



MiILLI PARK ALANLARININ OZEL MULKIYET
SEKLINDE KAZANILIP KAZANILMAYACAGININ
YARGI KARARLARI ISIGINDA DEGERLENDIRILMESI

THE EVALUATION OF WHICH NATIONAL PARK AREAS
WILL BE ACQUIRED AS PRIVATE OWNERSHIP IN THE
LIGHT OF JUDICIAL DECISIONS

Siileyman SAPANOGLU*
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Ulke topraklarinin biiyiik béliimiinii, orman sahalar1 ve 6831 sa-
yili Orman Kanunun 4. maddesinde hiikiim altina alinan orman tiirle-
rinden olan milli park sahalarindan olugsmaktadir. Milli parklar, dogal
ve kiiltlirel kaynaklara ve degerlere, koruma, dinlenme ve turizm alan-
larina sahip tabiat pargalaridir. Hukuki durumlar itibari ile Devletin
hiikiim ve tasarrufu altindaki kamu mallarindandir. Onemleri nedeniy-
le, Milli Parklar, 6831 sayili Orman Kanunu, 2873 sayili1 Milli Parklar
Kanunu ve 4533 sayili Gelibolu Yarimadasi Tarihi Milli Parklar Ka-
nununda diizenlenmislerdir.

Milli Parklar, gelecek nesillere birakilacak vazgecilmez kiiltiirel
degerler ve dogal kaynaklari i¢inde barindiran yerlerdir. 6831 sayili
Kanunun 3. maddesinde, bulunduklar1 mevki, vaziyet, haiz olduklari
hususiyet menfaat, sihhat, selametine yarayacak veya tarihi, bedii ve-
ya turistik kiymeti bakimindan muhafazasi gereken, gerek Devletin ve
gerek eshasin hususi miilkiyetinde bulunan yerlerin orman rejimine
alinmasina Cumhurbagkanliginca karar verilir. Ayn1 Kanunun 25.
maddesinde; Orman Genel Midiirligii, mevki ve 6zelligi dolaysi ile
llizum gorecegi ormanlari ve orman rejimine giren sahalari; bilim ve
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fennin istifadesine tahsis etmek, tabiat1 muhafaza etmek, yurdun gii-
zelligini saglamak toplumun cesitli spor ve dinlenme ihtiyaglarimi kar-
silamak, turistik hareketlere imkan vermek maksadi ile milli parklar,
tabiat parklari, tabiat anitlari, tabiat koruma sahalari ve orman mesire
yerleri olarak ayirir, diizenler, yonetir ve gerektiginde isletecegi hii-
kiim altina alinmigtir. Anilan maddede gecen bu yerlerin tiimii, kamu
mal1 olan ormanlik sahalardir. Iste, calismamizda, kamu mali olan
milli parklarin tapu, olaganiistii zamanagimi yoluyla kazanilamayacak-
lar1 ve 6zel miilkiyet seklinde tapu kiitligiine tescil edilemeyecekleri,
bu zamana kadar siirii gelen yargi kararlar1 1s1¢inda degerlendirilmeye
calisilmustir.

Anahtar Kelimeler: Milli, Parklar, Ozel, Miilkiyet, Kazanma,
Tapu, Sicili, Tescil, Yargi, Karari, Isik, Degerlendirme

ABSTRACT

The majority of the country's land consists of forest areas and
national park areas, which are among the forest types enshrined in
Article 4 of the Forest Law No. 6831. National parks are natural parts
with natural and cultural resources and values, protection, recreation
and tourism areas. It is one of the public property under the
jurisdiction and disposal of the State (state-owned public property) by
its legal status. Due to their importance, National Parks are regulated
in the Forest Law No. 6831, the National Parks Law No. 2873 and the
Gallipoli Peninsula Historical National Parks Law No. 4533.

National Parks are places that contain indispensable cultural
values and natural resources that will be left to future generations.
According to Article 3 of the Law No. 6831, the Presidency decides to
include the places that are owned by the State and the private
ownership of the State and the landlords, which will serve for their
location, situation, their special interests, health and safety, or have to
be preserved in terms of their historical, physical or touristic value. In
article 25 of the same Law; General Directorate of Forestry, due to its
location and characteristics, forests and areas that subjugate the forest
regime; It separates, organizes and manages national parks, natural
parks, natural monuments, nature conservation areas and forest
recreation areas in order to allocate it to the benefit of science and



scientific, to preserve the nature, to ensure the beauty of the country,
to meet the various sports and recreational needs of the society, to
allow touristic activities and it will operate when necessary. All of
these places mentioned in the aforementioned article are forest areas
that are public property. In this study, it is tried to be evaluated in the
light of the judicial decisions that have come so far that national parks
that are public property cannot be acquired through title deeds,
extraordinary statute of limitations and cannot be registered in the land
registry as private property.

Keywords: National Parks, Private Ownership, Acquisition,
Land Registry, Registration, Judicial Decisions, Light, Evaluation



TURK TICARET KANUNU KAPSAMINDA
SERMAYE SIRKETLERININ BIRLESMESI

MERGER OF CAPITAL COMPANIES UNDER
THE TURKISH COMMERCIAL CODE

Ufuk UNLU*
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Hizla degisen ticari yasamda sirket birlesmeleri; nedenleri,
avantajlar1 ve saglanan kolayliklar a¢isindan olduk¢a 6nemli bir hale
gelmis ve siklikla bagvurulan bir usul olmustur. Bu kapsamda birles-
meler sadece sirketler agisindan degil, sirket yoneticileri, pay sahiple-
ri, alacaklilar, bor¢lular ve girket ¢alisanlari {izerinde etki olusturmak-
tir. Birlesme sonrasi pazar payr biiylimekte, rekabet avantaji saglan-
makta ve maliyetler azalmaktadir. Bu ve benzeri faydalarin saglanmak
istendigi birlesmeler agisindan, birlesme nedenlerinin, birlesmeye ilis-
kin teknik detaylarin ve 6102 sayili Kanun’un sagladigi birlesme ko-
layliklarinin bilinmesinde fayda miilahaza edilmistir.

Anahtar Kelimeler: Sermaye Sirketi, Birlesme, Ol¢ek Ekono-
misi, Rekabet, Sineriji.

ABSTRACT

In a rapidly changing commercial life, company mergers have
become very important in terms of their reasons, advantages and
amenities provided and have been a procedure that is often referenced.
In this context, mergers have an impact not only on companies, but
also on company managers, shareholders, creditors, debtors and
employees of the company. After the merger, Sunday share grows,
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competitive advantage is achieved and costs are reduced. In terms of
mergers in which these and similar benefits are intended to be
provided, it is useful to know the reasons for mergers, the technical
details of mergers and the ease of mergers provided by law 6102.

Keywords: Capital Company, Mergers, Economies Of Scale,
Competition, Synergy.



TURK MEVZUATINDA MESLEK HASTALIGI
KAVRAMI VE TESPITi DAVALARI

THE CONCEPT OF OCCUPATIONAL DISEASE AND ITS
DECLARATORY LAWSUIT IN TURKISH LEGISLATION

Halil OZDEMIR*
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Meslek hastaligi, mesleki bir faaliyetin yliriitiimii sirasinda risk
faktorlerine maruz kalinmasi sonucu olarak meydana gelen hastaliklar-
dir. Meslek hastaligi nedeniyle sosyal sigorta yardimlarmin yapilabil-
mesi i¢in Oncelikle hastaligin Kurumca meslek hastaligi oldugunun
kabuliine baglidir. Meslek hastaligi, Kurumun saglik kuruluslarinda
yapilan tetkikler sonucu Kurumun Saglik Kurulu tarafindan belirlenir.
Itiraz halinde Sosyal Sigorta Yiiksek Saglik Kurulunca inceleme yaplir.

Meslek hastaligi sayilabilmesi i¢in, meydana gelen hastaligin
goriilen isle uygun illiyet bagi i¢cinde bulunmasi, hastaligin yonetme-
likte belirlenen meslek hastaliklar1 listesinde yer almasi ve is¢inin eski
isinden fiilen ayrilmasiyla hastaligin meydana ¢ikmasi arasinda bu
hastalik i¢cin Kurum tarafindan ¢ikarilacak yonetmelikte belirtilen sii-
reden daha uzun bir zamanin gegmemis olmasi sarttir.

Meslek hastaligi olgusu kurumca kabul edilmezse, sigortalinin
dava yoluyla meslek hastalifina maruz kaldigin1 tespit ettirmesi miim-
kiindiir.

Bu yazida meslek hastaligi kavrami, unsurlari, idari agsamada in-
celeme asamalar1 ve dava yolu ile tespit davasi agilabilmesi kosullar
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iizerinde durulacaktir. Ayrica bulasici hastaliklarin (coronaviriis gibi)
meslek hastalig1 sayilabilmesi konusuna da deginilmistir.

Anahtar Kelimeler: Sosyal giivenlik, Meslek hastaligi, meslek
hastaliklar1 listesi, meslek hastaliginin bildirim siiresi ve sorusturul-
mas1, Yiksek Saglik Kurulu, yiikiimliiliikk siiresi, tespit davasi, coro-
navirus.

ABSTRACT

Occupational diseases are diseases that occur as a result of
exposure to risk factors during the performance of a professional
activity. In order to be able to provide social security benefits due to
occupational disease, it depends primarily on the acceptance by the
Institution that the disease is an occupational disease. Occupational
disease is determined by the Institution's Health Board as a result of the
examinations performed in the Institution's health institutions. In case of
an objection, the Social Insurance High Health Council is examined.

In order to be regarded as an occupational disease, it is essential
that the disease is in a causal relationship with the work seen, the
disease is included in the occupational disease list specified in the
regulation, and the time between the employee's actual departure from
his / her previous job and the emergence of the disease does not
exceed the period specified in the regulation to be issued by the
Institution for this disease.

If the case of occupational disease is not accepted by the
institution, it is possible for the insured (person) to determine that he /
she has been exposed to occupational disease through lawsuit.

In this article, the concept of occupational disease, its elements,
the examination stages at the administrative stage and the conditions
for filing a declaratory lawsuit will be discussed. In addition, the issue
of infectious diseases (such as coronavirus) can be considered as
occupational diseases.

Keywords: Social security, Occupational disease, occupational
diseases list, notification period and investigation of occupational disease,
High Health Council, liability period, declaratory lawsuit, coronavirus.



IHTIYATI HACZIN KESIN HACZE ISTIRAKI
PROVISIONAL ATTACHMENT PARTICIPATING IN FINAL LIEN

Giilseda ARSLAN GAGA*

oz

fcra Iflas Kanununun 257. maddesinde diizenlenen ihtiyati ha-
ciz, alacakliya kars1 borcunu ifa etmeyen bor¢lunun malvarligina yo-
nelmek ve alacaklinin zararina neden olan davranislarini engellemek

amaciyla getirilmis ve konusu para alacaklar1 olan bir geg¢ici hukuki
korumadir.

Ancak borglunun malvarlig1 iizerinde riichan hakki bulunmayan
ihtiyati haciz sahibi alacaklinin diger alacaklilar karsisinda durumu-
nun ne olacagi hacze istirak kurallari icerisinde ¢6ziilmelidir.

Bu c¢alismada ihtiyati haciz alacaklisinin kesin hacizlere istiraki
icin gecerli olan kosullar degerlendirilmistir.

Anahtar Kelimeler: Ihtiyati haciz, Hacze istirak
ABSTRACT

The provisional attachment, regulated in article 257 of the
Execution and Bankruptcy Law, is a temporary legal protection that is
enforced in order to turn to the assets of the debtor who does not
perform his debt against the creditor and to prevent the behavior of the
debtor that causes damage and is about pecuniary claim.

However, the situation of the creditor who has provisional
attachment order and does not have priority over the assets of the
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debtor, against other creditors should be resolved within the rules of
participation in the attachment.

In this study, the conditions which are required for provisional
attachment creditor to participate in final liens are evaluated.

Keywords: Provisional Attachment, Participation in the
attachment,



TEK TARAFLI ISRARLI TAKIP ILE iLGILI
CEZA HUKUKU KAPSAMINDA YENIDEN
DUZENLEME YAPILMASININ GEREKLILiGi

THE REQUIREMENT OF RE-REGULATION OF
STALKING WITHIN THE SCOPE OF CRIMINAL LAW

Abdulhalik YILDIZ*

O0Z

6284 Sayil1 Ailenin Korunmasi ve Kadma Kars1 Siddetin Onlen-
mesine Dair Kanuna iliskin Uygulama Y®6netmeligi’ne gére tek tarafli
wsrarlt takip, aralarinda aile bagi veya iliski bulunup bulunmadigina ba-
kilmaksizin, siddet uygulayanin, siddet magduruna yonelik olarak, gii-
venliginden endise edecek sekilde fiziki veya psikolojik acidan korku
ve caresizlik duygularina sebep olacak bigimde, igerigi ne olursa olsun
fiili, sozli, yazili olarak ya da her tiirlii iletisim aracini1 kullanarak ve
baski altinda tutacak her tiirlii tutum ve davranistir. Tiirk Ceza Kanu-
nu’nda (TCK) ayrica sug¢ olarak diizenlenmeyen bu eylemin bagimsiz
bir su¢ olarak diizenlemesi gerektigi yoniindeki goriis glindemi uzun
stiredir mesgul etmektedir. Halihazirda bu eylem, failin “sirf huzur ve
stiklinu bozma maksadiyla” hareket etmesi halinde TCK’nin 123. mad-
desinde ongoriilen kisilerin huzur ve siikinunu bozma sugunu olustura-
caktir. Failde belirtilen 6zel kasit bulunmadiginda ise tek tarafli israrl
takip yaptirimsiz kalmakta ve bu durum toplum tarafindan kabullenil-
medigi gibi sugun 6nlenmesinde de zafiyet olusturmaktadir. Bu anlam-
da sug olarak diizenlenecek olan tek tarafli 1srarli takibin daha genis bir
uygulama alani bulabilmesi i¢in manevi unsurun 6zel kasit degil genel
kasit olarak belirlenmesi gereklidir. S6z konusu diizenlemenin, kisilerin
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huzur ve siikinunu bozma sugu da revizyona tabi tutularak TCK’nin
123. maddesine dahil edilmesi miimkiindiir. Ancak diizenleme ayr1 bir
maddede yapilacaksa, bu kez kisilerin huzur ve siikinunu bozma sugu-
nun hem sugun unsurlart yoniinden hem de yaptirim yoniinden yeniden
degerlendirilmesi gerekecektir.

Anahtar Kelimeler: Tek tarafli 1srarl takip, siddet, magdur, ki-
silerin huzur ve stikinunu bozma, 6zel kasit

ABSTRACT

According to the Implementing Regulation Regarding The
Protection Of Family And Prevention Of Violence Against Women
Law Numbered 6284, stalking is all kinds of attitudes and behaviors
of the perpetrator towards the victim of violence, by using any means
of communication by the perpetrator, whatever the content, verbally,
orally or written, and by pressing the victim close, leading to physical
or psychological fear and helplessness for the victim of violence by
causing the victim to feel insecure, regardless of the existence of
family tie or relationship. The opinion that this act, which is not
separately regulated as an offence in the Turkish Penal Code (TPC),
should be regulated as an independent offence has occupied the
agenda for long time. Currently, this action constitutes the offence of
disturbing peace and tranquility of persons stipulated in Article 123 of
the TPC, if the offender acts "just for the purpose of disturbing the
peace and tranquility”. However, stalking is not sanctioned when the
offender does not have the specific intention concerned, and this
situation does not receive public acclaim and creates a weakness in
the prevention of crime. In this sense, in order for stalking, which is
planned to be regulated as an offence, to find a wider area of
application, the moral element of this act should not be determined as
specific intention but general intent.It would be appropriate to include
the planned regulation in article 123 of the TPC by revising the
offence of disturbing peace and tranquility of persons. However, if the
regulation is to be regulated in a separate article, the offence of
disturbing peace and tranquility of persons will need to be re-
evaluated both in terms of the elements of the offence and sanctions.



Keywords: Stalking, violence, victim, disturbing peace and
tranquility of persons, specific intention



