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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baglayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢ ayda bir olmak iizere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayinlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yayinlanip ya-
yinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢alismalar yayim-
lamaktir.

4. Yazilarin; 0zgiin, bagka bir yerde yayimlanmamis veya ya-
yimlanmak {izere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk ya-
zara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢aligma niteligini tastyamayacak olgiide ki-
sa ya da makale formatinin siirlarin1 asacak sekilde uzun olmamalidir.

8. Derginin yaz1 dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanc1 dilde yazilara da yer verilir. Yazi, Tiirk¢e veya yabanci diller-
den herhangi birinde yazilmis olsa dahi 13 kelimeyi agsmayan “baslik”,
150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime aras1 “anahtar ke-
limelerin (keywords)” bulunmasi gerekir. Makalenin ad1, “6z”i, anah-
tar kelimeleri, keywords ve abstract bilgileri Tiirkce ve Ingilizce ola-
rak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin bagina ek-
lenip, Tiirkce veya Ingilizce olarak yazarlari tarafindan makale ile
birlikte gonderilir.

9. Yazar, ad1 ve soyadini, unvanini, goérev yaptig1 kurumu, ileti-
sim adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numa-
rasin1 (ORCID) c¢alismasinin basina ekleyecegi iist kapak sayfasi ile
birlikte bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kim-
lik numarasint (ORCID) yazmamasi/unutmasi durumunda makalesi
yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iliskin



bilgileri igeren kapak sayfasi bulunan, digerinde bulunmayan iki niis-
ha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 12 punto;
dipnotlarda tek satir araligi ile 10 punto kullanilarak Times New Ro-
man, normal stil karakterinde yazilmali, metin iki yana yaslanmali,
sayfanin tiim kenarlarinda 2,5 cm bosluk birakilmalidir. Baslik ve alt
basliklar disinda koyu (bold) yazi karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama isa-
retlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi ve
adinin sadece bas harfleri biiyiik olur. Verilen kaynak kitap ise kitabin
adi, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale adi ¢ift
tirnak icine alinir. Ancak makalenin yer aldig1 eserin basim yeri ve tarihi-
nin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise makale
yazarmnin soyadi adi, makale adi, dergi ad1 ve sayisi, hangi tarihte ve han-
gi siteden erisildigi bilgilerine sirasi ile yer verilir. Tiim gondermeler ya-
zarin soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale i¢in 6rnek: Demir, Mehmet: “Hakime Hukuki Sorum-
lulugu Nedeniyle Agilan Tazminat Davasi1”, (AUEHFD, C.VII,
S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlar, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz, s.20.

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakga; metin
igindeki ilk (tam) atiflar, “yazarin soyadi, ad1” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agi-
lan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).



12. Makalede “anlatim plani”’na veya “i¢indekiler’’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin sonun-
da yer almalidir.

14. Makale yayimlanmak tizere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklart ve bu haliyle “basila” verdikleri kabul edilir. Bilim-
sellik dlciitlerine uyulmadigl ve olaganin iizerinde yazim yanliglarinin
tespit edildigi yazilar, Yayin Kurulu tarafindan geri ¢evrilir. Makale,
Yargitay Dergisi yayin ilkelerine uygun degilse reddedilir. Reddedilen
yazilar yazarma iade edilmez. Yaym Kurulunun izni olmadik¢a ha-
kemlik siirecine baslandiktan sonra makale geri ¢ekilemez, baska yer-
de yaymlanamaz.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishasi hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi hakem-
ler tarafindan uygun bulunmadigi takdirde durum yazara bildirilir.
Hakem raporlar1 esash diizeltme igeriyorsa; rapor, hakem adi belirtil-
meksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler cer-
cevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosu-
luyla makale yayimlanir. Hakemlerin raporlarinin olumsuz olmasi
durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayili
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarica Ode-
necek Telif ve Islenme Ucretleri Hakkinda Yéonetmelik” cercevesinde
telif ve hakem fticreti 6denir. Yazilar yayimlanmak iizere kabul edildi-
g1 takdirde, elektronik ortamda tam metin olarak yayimlamak da dahil
olmak iizere tiim yayin haklar1 Yargitay Dergisi'ne aittir. Yazarlar telif
haklarin1 Yargitay Dergisi’ne devretmis sayilir. Elektronik yayim igin
ayrica telif iicreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.



19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mev-
zuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir
yazilar hakeme gonderilmeyip, Yayin Kurulu karar1 ile yayimlanur.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, ha-
kem raporlar1 arasinda ¢eliski olmasi halinde editoriin goriisii dogrul-
tusunda veya li¢iincii bir hakem raporu alindiktan sonra Yayin Kuru-
lu'nun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numara-
s1 verilir.

22. Dergiye yayinlanmak lizere makale gonderen yazar yukari-
daki yayn ilkelerini kabul etmis say1lir.



JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the



other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime
Hukuki  Sorumlulugu Nedeniyle Acilan Tazminat Davas1”,

(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.



Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
iS”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author.
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be



owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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“CICEKSEPETI KARARI” UZERINE ELESTIREL
DEGERLENDIRMELER

A CRITICAL ANALYSIS OF “CICEKSEPETI” JUDGEMENT

Prof. Dr. Erdem BUYUKSAGIS*
Ars. Gor. Defne KAHVECI**

(0Y4

15 Kasim 2021 tarihli “Cigeksepeti” kararinda, Yargitay 3. Hu-
kuk Dairesi bir ¢evrimigi pazaryerinin ii¢lincii kisinin tedarik ettigi
ayipli maldan sorumlu olup olmadigini degerlendirmistir. Yargitay, E-
Ticaret Kanunu madde 9’da diizenlenmis “glivenli muafiyet” rejimi-
nin uygulama alanini belirlemeden, mehaz diizenlemeyi ve bu diizen-
lemeye konu kararlar1 géz 6niinde bulundurmadan salt lafzi yorumla
sonuca gitmistir. Ayrica Yargitay, Tiiketicinin Korunmasi Hakkinda
Kanun madde 3 bent (i)’deki satic1 tanimini, bunun somut olay baki-
mindan ifade ettigi anlam1 da dikkate almamistir. Karar, yiiriirliikteki
kanun hiikiimlerinin somut olaya yeterince uygulanamamis olmasi,
varilan sonucun kanun koyucunun vizyonuyla uyumlu bulunmamasi
ve c¢evrimi¢i pazaryeri teknolojisinin gilinlimiizde ulastigi noktay1
gormezden gelmesi nedenleriyle elestiriye aciktir. Yargitay bu ictiha-
din1 yabanci tedarikgilere ulagma imkaninin bulunmadig uluslararasi
satimlar bakimindan devam ettirecek olursa, tiiketicileri kanun koyu-
cunun Ongordiigli onemli bir hukuki korumadan mahrum birakacaktir.

Anahtar Kelimeler: Cevrimigi platformlar, araci1 hizmet sagla-
yicilar, satici, ayipli mal, 6563 sayili Elektronik Ticaretin Diizenlen-
mesi Hakkinda Kanun.

Makalenin Gelis Tarihi : 14/02/2022
Makalenin Kabul Tarihi : 25/05/2022

*  Yeditepe Universitesi Hukuk Fakiiltesi Ogretim Uyesi,

e-mail: erdembs@yahoo.com/erdem.buyuksagis@yeditepe.edu.tr
ORCID: https://orcid.org/0000-0002-0763-6699

Dogus Universitesi Hukuk Fakiiltesi Arastirma Gorevlisi,

e-mail: kahvecidefne@gmail.com/dkahveci@dogus.edu.tr
ORCID: https://orcid.org/0000-0002-8285-0206
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ABSTRACT

In its judgment of 15 November 2021 (“Ciceksepeti”), the Court
of Cassation (3 Chamber) assessed whether an online marketplace
could be held liable for a defective product sold by a third party. The
High Court based its decision on a literal interpretation of Article 9 of
the E-Commerce Law, but neither defined the scope of “safe harbor”
regime nor reviewed the relevant decisions handed down by the Euro-
pean Court of Justice. In addition to that, the Court disregarded the
definition of seller under Article 3 subparagraph (i) of the Consumer
Protection Law as well as its interpretation with respect to the issue in
question. According to us, the judgment is subject to criticism because
the High Court did not apply properly the relevant legal principles,
ignored the state of the technology, and finally reached an outcome
that is not in line with the vision and objectives of the lawmaker.
Should the Court continue to follow the precedent set in
“Cigeksepeti”, in international sales where it often is not possible to
reach foreign suppliers, consumers will be deprived of an important
legal protection.

Keywords: Online platforms, online intermediaries, seller, de-
fective products, Law No. 6563 on Regulation of E-Commerce.



KANUNA AYKIRI GENEL KURUL KARARLARININ
AKIBETI: TOPLANTI VE KARAR NiSAPLARI OZELINDE
BiR INCELEME

THE CONSEQUENCE OF THE UNLAWFUL GENERAL
ASSEMBLY DECISIONS: AN ANALYSIS SPECIFIC TO
MEETING AND DECISION QUORUMS

Doc¢. Dr. Murat Can ATAKAN*
Av. Goniil AKYASAN BIRSEN**

oz
Kanuna aykir1 genel kurul kararlari -hi¢bir tereddiitte mahal
vermeksizin- gecersiz kabul edilmektedir. Kanunun kurucu nitelikteki
mutlak emredici kurallarina aykirilik yokluk yaptirimina tabiyken,
kararin konusu bakimindan emredici hiikiimlere aykirilik batil olarak
kabul edilmistir (TTK 447. md, TBK 26-27. md). Kanuna aykirilik
kavrami, genel kurul kararlarinin iptalini diizenleyen TTK 445. mad-
dede de kendisine yer bulmugstur. Bir bagka deyisle genel kurul karar-
lariin “kanuna aykir1” oldugundan bahisle gegersizligini talep etmek,

yokluk, butlan ve iptal edilebilirlik segeneklerinin tamamina basvuru-
labilecegi gibi bir sonucu da beraberinde getirmektedir.

Doktrinde kanuna aykirilik kavrami, bu kavramdan kastedilenin
ne oldugu yoniinden tartisilmistir. Nitekim kanuna aykirilik kavrami-
nin kapsamina sadece kanunlarin girdigini savunanlar oldugu gibi, bu
kavrami daha genis yorumlayip, kanun disinda tiiziik, yonetmelik,
kararname gibi diizenlemelerin de bu kapsamda oldugunu kabul eden
yazarlar da bulunmaktadir. Bu genis yorumun bir adim 6tesinde TTK

Makalenin Gelis Tarihi : 20/03/2022
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m. 445°de yer alan “kanuna aykirilik” kavraminin 6rf ve adete, esit
islem ilkesine, hukukun genel prensiplerine aykirilik halini de igine
aldigin1 savunanlar mevcuttur.

Doktrinde kanuna aykirilik kavraminin tartisma konusu oldugu
bir diger husus ise hangi nitelikteki kanun hiikiimlerine aykiriligin
hangi yaptirima tabi oldugudur. Bir baska deyisle kanun hiikiimleri
niteliklerine gore ayrimlara tabi tutulmus ve gecersizlik hali bu ayrim-
lar kapsaminda degerlendirilmistir. Doktrinde bir kisim yazarlar boyle
bir ayrimin yapilmamasi gerektigini, her emredici kanun hiikmiine
aykirihigin butlan sonucunu dogurdugunu savunmustur. Bu noktada
bir tartisma konusu daha giindeme gelmis ve anonim sirketlere iliskin
kanun hiikiimlerinin emredici kabul edilmesini hilkkme baglayan “Em-
redici Hiikiimler” baslikli TTK 340. madde kapsaminda da konunun
degerlendirilmesi gerekmistir. Bu degerlendirme kapsaminda uygula-
mada siklikla karsilagilan nisaplara aykir1 genel kurul kararlarina uy-
gulanacak yaptirimin ne oldugu konusunda inceleme yapilmistir. Ni-
tekim anonim ortakliklara iligkin kanun hiikiimlerinin mutlak veya
nispi oldugunun kabul edilmesi karsisinda uygulamaya yansiyan en
biiyiik problem genel kurul nisaplarina iliskin kendini gostermistir.

Anahtar Kelimeler: Genel Kurul Kararlarinin Kanuna Aykiri-
g1, Genel Kurul Kararlarinin Yoklugu, Genel Kurul Kararlarinin But-
lan1, Genel Kurul Kararlarinin Iptali, Emredici Hiikiimlere Aykir1 Ge-
nel Kurul Kararlart.

ABSTRACT

Unlawful general assembly resolutions are deemed invalid
beyond question. While compulsory legal rules are subject to the
sanction of absence, violation of the mandatory provisions in terms of
the subject of the decision is considered invalid. The term
“unlawfulness” has also found its place in Article 445 of the TCC,
which regulates the annulment of general assembly resolutions. In
other words, claiming the invalidity of the general assembly
resolutions by stating that they are “unlawful” brings a result and
applies to all of the options of absence, nullity, and annulment.

The term “unlawfulness” in the doctrine has been discussed in
terms of what is meant by this concept. As a matter of fact, while there



are those who argue that only the code is within the scope of the
concept of illegality, there are also writers who interpret this concept
more broadly and accept that regulations such as by-laws, regulations,
and decrees are also within this scope. One step further from this
broad interpretation, some argue that the concept of “unlawfulness™ in
TCC article 445 includes the state of violating customs, equal
treatment principle, and general principles of law.

Another issue in which the concept of “unlawfulness” is the
subject of discussion in the doctrine is which type of violation of the
provisions of the law is subject to which sanction. In other words, the
provisions of the law were subjected to distinctions according to their
qualifications and the invalidity was evaluated within the scope of
these distinctions. Some writers argued that such a distinction should
not be made in the doctrine and that any violation of the mandatory
law results in nullity. At this point, another discussion issue came to
the fore and the subject had to be evaluated within the scope of Article
340 of the TCC, titled "Compulsory Legal Rules”, which stipulates
that the provisions of the law regarding joint-stock companies are to
be considered mandatory. In this evaluation, the sanctions to be
applied to the general assembly resolutions which are contrary to the
quorums, are examined. As a matter of fact, the biggest problem
reflected in practice in the face of accepting that the provisions of the
law are absolute or relative has manifested itself about the quorums of
the general assembly.

Keywords: Unlawful General Assembly Decisions, Absence of
General Assembly Decisions, Nullity of General Assembly Decisions,
Annulment of General Assembly Decisions, General Assembly
Decisions Contrary to Compulsory Legal Rules.



KACAK ESYA NAKLINDE KULLANILAN TASITLARA
ELKOYMA VE MUSADERE

SEIZURE AND CONFISCATION OF VEHICLES USED IN THE
TRANSPORT OF SMUGGLED GOODS

Dr. Dogan GEDIK*

(0Y4

Miisadere, kagakeilik gibi ekonomik ¢ikar elde etme amaciyla is-
lenen suclara kars1 etkin bicimde caydiricilik 6zelligi olan etkili yapti-
rimlardan biridir. 5607 sayil1 Kagakeilikla Miicadele Kanunu (KMK),
esya ve kazan¢ miisaderesi yoniinden 5237 sayili Tiirk Ceza Kanunu’na
yollamada bulunurken, 6nemi dolayisiyla kagak esya tagimasinda kul-
lanilan nakil araglarin miisaderesi bakimindan 13/1.maddesinde 0Ozel
diizenlemeye yer vermistir. Ayrica ileride verilecek miisadere kararina
infaz olanag1 saglamak, sug delillerini zamaninda koruma altina almak
bakimindan da 5607 sayili KMK’nin 10. maddesinin 1.fikrasinda ka-
cakeilikta kullanilan tasita “elkoyma” diizenlenmisken, 2. fikrasinda ise
nakilde kullanilan tagita “alikoyma” diizenlenmistir. Bu ¢alismada, ka-
cak esya naklinde kullanilan araglara elkoyma, alikoyma ile miisadere-
sine dair hiikiimler, uygulama ve 6greti 1s181inda incelenmistir.

Anahtar Kelimeler: Elkoyma, Alikoyma, Miisadere, Kacak
Esya Naklinde Kullanilan Arag.

ABSTRACT

Confiscation for its preventative and enforcing fines nature is
one of actively deterring effective enforcements against crimes
committed for economic benefits like smuggling. Number 5607 Anti-
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Smuggling Law refers the matter of confiscating goods and profits to
Number 5237 Turkish Penal Code but regulates special measures for
confiscating vehicles used in transporting smuggled goods in Article
13/1. In addition, for facilitating execution of a future ruling for
confiscation and safeguarding evidence in time, Article 10 Paragraph
1 of 5607 Anti-Smuggling Law regulates “seizure” of the vehicle and
Paragraph 2 regulates “retention” of the vehicle. In this study
regulations related to seizure, retention and confiscation vehicles used
in transporting smuggled goods are examined in the light of the theory
and applications.

Keywords: Seizure, Retention, Confiscation, Vehicles Used in
the Transport of Smuggled Goods.



TURK CEZA MUHAKEMESiIi UYGULAMASINDA
“IDDIANAME YERINE GECEN BELGE” KAVRAMI

THE CONCEPT OF THE “DOCUMENT SUBSTITUTING THE
INDICTMENT” IN THE TURKISH CRIMINAL PROCEDURE
IMPLEMENTATION

Caner GURUHAN*
Hatice PERKTAS YAVUZ*
Haluk Emre SOFUOGLU***

(074

Tiirk ceza muhakemesi uygulamasinda kamu davasi, kural ola-
rak Cumhuriyet savcisi tarafindan sorusturma evresinin sonunda dii-
zenlenen iddianamenin gorevli ve yetkili mahkemeye verilmesiyle
acilmaktadir. Ancak Anayasa’da ve bazi kanunlarda yer alan hiikiim-
ler geregince 6greti ve uygulamada “iddianame yerine gegen belge”
olarak adlandirilan birtakim belgelerle de kamu davasi agilabilmesi
miimkiindiir. Bu anlamda, Ceza Muhakemesi Kanunu’nun 5. maddesi
uyarinca verilen gorevsizlik kararlari, Hakimler ve Savcilar Kanu-
nu’'nun 89, Avukatlik Kanunu’nun 59 ve Noterlik Kanunu’nun 154.
maddelerine gore verilen son sorusturmanin agilmasi kararlari, Yiik-
sekdgretim Kanunu’nun 53. maddesi geregince verilen liizum-u mu-
hakeme kararlar1 ve Anayasa’nin 148. maddesinin altinci fikrasinda
sayilan bazi kamu gorevlileri hakkindaki Yiice Divana sevk, son so-
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rusturmanin acilmasi ve sorusturma izni verilmesi kararlar1 “iddiana-
me yerine gegen belge” olarak kabul edilmistir. Ayrica kamu davasi
olarak degerlendirilmemekle birlikte kendine 6zgii bir yapiya sahip
icra ceza muhakemesinin baslamasimi saglayan Icra ve iflas Kanu-
nu’nun 349. maddesinde deginilen sikayet dilekgeleri de “iddianame
yerine gecen belge” kavrami ile agiklanmaktadir. Bu belgelerle basla-
tilan yargilama siiregleri, CMK’nin iddianameye ve durugsmanin bas-
lamasina iligkin hiikiimlerine aykirilik teskil etmesinin yan1 sira Ana-
yasa’nin 36 ve Avrupa Insan Haklar1 Sézlesmesi’nin 6. maddelerinde
diizenlenen adil yargilanma hakkinin ihlali sonucunu da dogurabil-
mektedir. Iddianame yerine gegen belgeleri diizenleyen kanunlara,
ilgili kisi veya idari kurul tarafindan verilen dilek¢e veya kararlarin
iddianame diizenlenmek lizere Cumhuriyet savcisina teslim edilecegi-
ne iliskin maddeler eklenmesi yukarida deginilen sorunlarin gideril-
mesi bakimindan etkili olacaktir. Ayni sekilde, aksine hiikiim bulun-
madig1 takdirde, bu belgelere yer veren bazi kanunlarda, CMK’nin
iddianameyi diizenleyen hiikiimlerinin uygulanacagina iliskin degisik-
lik yapilmasi da ¢6ziime katki saglayacaktir.

Anahtar Kelimeler: iddianame, iddianame yerine gecen belge,
gorevsizlik, son sorusturmanin agilmasi, liizum-u muhakeme, sikayet
dilekgesi, Yiice Divana sevk.

ABSTRACT

In Turkish criminal procedure implementation, in principle, a
public prosecution is filed by the submission of the indictment, which
is prepared by the public prosecutor at the end of the investigation
phase, to the competent court and the court of venue. However,
pursuant to the provisions in the Constitution and some laws, a public
prosecution may be filed through some documents called "the
documents substituting the indictment™ in doctrine and practice. In this
sense, the decisions of lack jurisdiction under Article 5 of the Criminal
Procedure Code, the decisions to open the final investigation pursuant
to Articles 89 of the Law on Judges and Prosecutors, Article 59 of the
Attorneyship Law and Article 154 of the Notary Law, the decisions of
the necessity of trial according to Article 53 of the Law on Higher
Education, and the referral decisions to the Supreme Criminal



Tribunal, the decisions to open the final investigation and the
decisions granting permission to investigate regarding some public
officials mentioned in the sixth paragraph of Articles 148 of the
Constitution, are accepted as "the documents substituting the
indictment”. In addition, despite not being considered as a public
prosecution, the petitions of complaint mentioned in Article 349 of the
Enforcement and Bankruptcy Law, which initiate criminal
proceedings with a unique structure, are also explained by the concept
of "the document substituting the indictment”. The proceedings
initiated by these documents may result in a violation of the right to a
fair trial, which is regulated in Article 36 of the Constitution and
Article 6 of the European Convention on Human Rights, as well as
being contrary to the provisions of the CPC regarding the indictment
and the beginning of the main hearing. Adding articles to the laws
regulating the documents substituting the indictment, stating that the
petitions or decisions given by the person or the administrative board
concerned shall be delivered to the public prosecutor so as to prepare
an indictment would be effective in eliminating these problems. By
the same token, making amendments to some of aforementioned laws
regarding the implementation of the relevant provisions of the CPC
would also contribute to the solution.

Keywords: Indictment, the document substituting the
indictment, lack of jurisdiction, opening the final investigation, the
necessity of trial, petition of complaint, referral to the Supreme
Criminal Tribunal.



IDARI TRAFIK SUC VE CEZALARINDA SORUNLAR
VE COZUM ONERILERI

THE PROBLEMS ON THE ADMINISTRATIVE TRAFFIC
CRIMES AND PUNISHMENTS AND SUGGESTED SOLUTIONS

Dr. Ogr. Uyesi Hasan DURSUN*
Ogr. Gor. Adem DAGCI**

oz
Tiirkiye her yil, Sakarya Meydan Savasi ve Biiyiik Taarruzdan
daha fazla insanin trafik kazalarinda kaybetmesine ve bu savaslardan
daha fazla sayida yarali vermesine karsin trafik suclulugu adeta unu-
tulmustur. Ustelik trafik suclulugu konusunda neredeyse hicbir bilim-
sel caligma bulunmamaktadir. Yine, trafik suglulugu konusunda agik
bir ceza stratejisi de mevcut degildir. Trafik suglulugu yiiziinden olu-
san trafik kazalarindan kaynakli can ve mal kayiplarini1 asgari bir sevi-
yeye indirebilmek i¢in olduk¢a kokli onlemler alinmalidir. Bu bag-
lamda, trafik suclar1 kisilere, topluma veya devlete ait hukuki varlik
veya menfaatlere zarar verdiginden veya onlari tehlike altina koydu-
gundan bu nitelikteki fiiller ceza hukuku 6zellikle hapis cezas1 yapti-
rimyla, diger fiiller ise idari ceza yaptirimiyla karsilanmalidir. Anaya-
sanin 38. maddesinde ceza hukuku su¢ ve cezalar ile idare hukuku
su¢ ve cezalar1 arasinda bir ayrim yapilmadigindan ve her iki tiir sug
ve cezalarda kanunilik ve cezalarin sahsiligi ilkelerinin uygulanmasi
gerektigi Ortiilii olarak belirtildiginden idari trafik su¢ ve cezalarinda
kanunilik ve cezalarin sahsiligi ilkelerine uyulmasi, anayasal bir ge-
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rekliliktir. Her tiirlii cezai sorumlulukta “kusurluluk” ilkesine uyulma-
st ¢agcil bir gereklilik oldugundan idari trafik cezalarinin da ancak
kusurlu faillere uygulanmasi sarttir. Fahri trafik miifettisligi ise idari
cezanin dogasina aykir1 oldugundan ve miifettislerin para cezasi ver-
mesi higbir ¢agcil iilkede bulunmadigindan biran 6nce kaldirilmast
uygun olacaktir. Adli cezalarin sakincalarin1 6nlemek i¢in 6ngoriilen
uzlasma, 6nédeme, hiikmiin agiklanmasinin geri birakilmasi gibi ceza
muhakemesi Onlemleri cezalarin etkinligine zarar verdiginden adli
trafik cezalarinda s6z konusu onlemlerin uygulanmamas isabetli ola-
caktir. Trafik kazalarindan dolay1 olusan kayiplar hakkinda halkin
bilinglendirilmesi trafik sugluluguyla savasimda olmazsa olmaz ko-
suldur. Tirkiye’de trafik suglulugu konusunda bilimsel ¢aligmalarin
yapilmasina biiyiik bir gereksinim bulunmaktadir.

Anahtar Kelimeler: Idari Trafik Sucu, idari Trafik Cezasi, Sug
ve Cezada Kanunilik Ilkesi, Kusursuz Sorumluluk, Kusurluluk lkesi,
Fahri Trafik Miifettisi.

ABSTRACT

Although Turkey loses more people in the traffic accidents than
Sakarya Pitched Battle and The Large-Scale Attack and inflicts more
injuries from those wars traffic criminality virtually has been
forgotten. Moreover, there is almost no scientific research on traffic
criminality. Again, there is also no clear punishment strategy for the
traffic criminality. In order to minimize the loss of human lives and
proper that arouse from traffic accidents which is caused by traffic
criminality, drastic measures should be taken. Within that context,
since traffic crimes harm or endanger legal existences and interests of
individual, society or the state, acts of that nature should be met by
criminal law, especially with the sanction of imprisonment, other acts
should be met by administrative punishment. Inasmuch as there is no
distinction between criminal law crimes and penalties and
administrative law crimes and penalties in the Article 38 of the
Constitution and it is covertly denoted that in every types of crimes
and punishments is necessary to apply legality and criminal
responsibility shall be personal principles, compliance the legality and
criminal responsibility shall be personal principles in administrative



crimes and punishments is a constitutional requirement. Since it is
modern necessity to comply with the “culpability” principle in all
kinds of liability, whether in criminal law or administrative law,
administrative traffic penalties must be applied only to faulty
perpetrators. Since the unpaid traffic inspectorate is against the nature
of the administrative penalty and the aforementioned inspectors
cannot impose traffic fines in any modern country, it would be
appropriate to abolish it as soon as possible. Inasmuch as criminal
procedural measures such as reconciliation, prepayment, deferment of
the announcement of the verdict foreseen the drawback of the judicial
penalties, damages the effectiveness of the penalties, it would be
appropriate the aforementioned measures in the judicial traffic
penalties. Raising public awareness about the losses caused by traffic
accidents is a conditio sine qua non in the fight against traffic
criminality. In Turkey, there is a great need to conduct academic
researches on traffic criminality.

Keywords: Administrative Traffic Crime, Administrative
Traffic Penalty, Nullum Crimen Nulla Poena Sine Lege Principle,
Absolute Liability, Culpability Principle, Unpaid Traffic Inspector.



IS KAZASI VE MESLEK HASTALIGI NEDENIYLE SOSYAL
GUVENLIK KURUMUNUN RUCU ALACAGINDAN
SORUMLULUGUN ISTISNALARI

EXCEPTIONS OF RESPONSIBILITY FOR THE RECOURSE
RECEIVABLES OF SOCIAL SECURITY INSTITUTION
BECAUSE OF WORK ACCIDENT AND OCCUPATIONAL
DISEASE

Halil OZDEMIR*

oz
Is kazas1 veya meslek hastaliginin olusumunda kusuru bulunma-
yanlara Sosyal Giivenlik Kurumunca yasa geregi riicu imkani yoktur.

Bunun yaninda kanun koyucu tarafindan da baz kisiler, olayda kusuru
bulunmalarina ragmen sorumluluk diginda tutulmak istenmistir.

1982 Anayasasinin 129/5. maddesi ve 657 sayil1 Devlet Memur-
lart Kanunu’nun 13. maddesi uyarinca kamu gorevlisinin kusurlu bu-
lunmas1 halinde ancak idare aleyhine dava agilabilecegi diizenlenmis-
tir. 5510 sayil1 Kanunun 21/5. maddesinde ise is kazas1 ve meslek has-
talig1, bazi1 kisilerin vazifelerinin geregi olarak kusurlu fiilleri ile mey-
dana gelmis ise Sosyal Giivenlik Kurumunca riicu edilemeyecegi dii-
zenlenmistir.

Yasal diizenlemelerin amaci, kamu gorevi yapanlarin gorevlerini
yaparken duraksama yasamamalar1 ve dava korkusu olmadan gorevle-
rini yerine getirmelerini saglamaktir veya is kazas1 ve meslek hastaligi
olayinda kusurlu bulunan bazi zayif kisileri korumaktir.

Yasal diizenlemelere gore, is kazasi ve meslek hastaligi nedeniyle
Kurumun riicu alacaklarindan; sigortali ve hak sahipleri, kamu gorevli-
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leri, er ve erbaslar ile kamu idareleri tarafindan gorevlendirilen diger
kisiler, ayni is kazasi ve meslek hastaliginda 6len diger sigortalinin hak
sahipleri istisna tutulmuslardir. Kamu gorevlilerinin istisna tutulabilme-
si i¢in vazifelerinin geregi olarak yaptiklar fiiller sonucu haklarinda
kesinlesmis mahk(miyet karari bulunmamasi1 gerekmektedir.

Riicu davalarindan istisna tutulanlarin sorumlulugunu devlet
lizerine almistir. Istisna tutulanlarin kusur sorumlulugunu diger so-
rumlulara yliklemek miimkiin degildir. Yasa koyucu bazi kisileri so-
rumluluktan muaf tuttuguna gore diger miiteselsil sorumlu tutulanlar
da istisna tutulan kusur orani kadar sorumluluktan kurtulacaklardir.

Anahtar Kelimeler: Riicu alacaginin istisnasi, dava engeli, riicu
engeli, kamu gorevlisi, hizmet kusuru, sigortali, hak sahibi, is kazasi
ve meslek hastaligi.

ABSTRACT

There is no opportunity for recourse for those who are not faulty
in the occurrence of work accident or occupational disease by the
Social Security Institution in accordance with the law. In addition to
this, lawmakers want some people to be relieved from responsibility
although they have fault in the incident.

Article 129/5 of the 1982 Constitution and Article 13 of the Law
No. 657 on Civil Servants provide that a suit shall be filed only
against the administration in case a public officer is found faulty.
Article 21/5 of the Law No. 5510 provides that if a work accident and
occupational disease are caused by the faulty actions of some people
because of their duties, it shall not be revoked by the Social Security
Institution.

The aim of legal regulations is to ensure that public officers do
not hesitate and work without the fear of being filed or to protect
some vulnerable people who are found faulty in work accident and
occupational disease incident.

According to legal regulations, insurance holders and right
holders, public officers, privates and noncommissioned officers and
other people assigned by public administrations, right holders of the



other insurance holder who died in the same work accident and
occupational disease are excluded from the recourse of the Institution.
It is necessary to exclude public officers that there should not be a
final decision of conviction against the actions that they did because
of their duty.

The state undertakes the responsibility of the people excluded
from recourse cases. It is not possible to give the responsibility of the
people who are excluded to the others. Since the lawmaker do not
hold some people responsible, the others who have joint responsibility
will be free from responsibility to the extent of the rate of the fault that
is excluded.

Keywords: Exception of recourse receivables, preliminary
objection, obstacles in recourse, public officer, service failure, right
holder, work accident and occupational disease.



ODUNC KONUSUNUN KULLANILMASININ ZORUNLU
OLUP OLMADIGI MESELESI

THE ISSUE OF WHETHER THE LOANED OBJECT IS
MANDATORY

Sema AYDEMIR!

oz

Kullanim 6diincii s6zlesmesinde 6diing konusu 6diing veren ta-
rafindan karsiliksiz olarak 6diing alana birakilmaktadir. Odiing alan
ise, 6diing konusunu kullandiktan veya kullanabilecegi makul siire
gectikten sonra, 6diing konusundan elde ettigi ve elde etmeyi ihmal
ettigi semereleri ile birlikte 6diing konusunu aldig: hali ile 6diing ve-
rene aldig1 geri verir. Odiing alan &diing konusunu sézlesmeye veya
niteligine uygun kullanmali; aldig1 hali ile geri vermelidir. Odiing ala-
nin bu borglart kapsaminda 6diing konusunu 6zenle kullanmasi ve
korumasi yiikiimliiliigii bulunmaktadir. S6z konusu yiikiimliiliiklerin
odiing alan acgisindan 6diing konusunu kullanma zorunlulugu dogurup
dogurmadigi meselesi makale kapsaminda ele alinmistir. Konunun
degerlendirilmesinde 6diing alanin 6zen ve koruma yiikiimliligiiniin
kapsami dnem teskil eder. Odiing konusunun kullanilmas1 zorunlulugu
s0zlesmede kararlastirilabilir. Ancak bu nevi bir diizenleme olmamasi
halinde, 6gretide 6diing konusunun kullanilmasi zorunlulugunun zim-
nen kabul edildigi hallerin s6z konusu olabilecegi veya diirtistliik ku-
rali geregi kullanilmasi gerektigi gorisleri ileri siiriilmektedir. Konuya
iligkin goriisiimiiz uyarinca, makalemizde, 6diin¢ alanin 6diin¢ konu-
sunu 6zenle kullanma ve koruma yiikiimliiliigii kapsaminda degerlen-
dirilen hallerde 6diing konusunun kullanilmasi zorunlulugunun séz
konusu olabilecegi agiklanmistir.
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Anahtar Kelimeler: Kullanim 6diincii sdzlesmesi, 6zen yiikiim-
liligi, koruma yiikiimliligi, 6diing konusu, kullanma zorunlulugu.

ABSTRACT

In the loan for use contract, the object is maken an available free
of charge to the borrower by the lender. The borrower, on the other
hand, as soon as the borrower has made use of the object as agreed or
on expiry of the period in which such use could have been made of it,
return it back to the lender as it was received, together with the results
that he obtained and neglected to obtain from it. The borrower may
make use of the loaned object only for the purpose stipulated in the
contract or, in the absence of any stipulation, for its normal purpose or
the purpose dictated by its nature; and must return it as it was
received. The borrower has an obligation to carefully use and protect
the loaned object within the scope of these debts. The issue of whether
the aforementioned obligations create an obligation for the borrower
to use the loaned object is discussed within the scope of the article. In
this regard, the extent of the borrower's duty of care and protection is
initial. The extent of the borrower's duty of care and protection is
important in the evaluation of the subject. The obligation to use the
loaned object can be agreed in the contract. However, in the absence
of such a regulation, according to the doctrine, it is argued that there
may be situations where the obligation to use the loaned object is
implicitly accepted or that it should be used in accordance with the
rule of good faith. In accordance with our opinion on this issue, it has
been explained in our article that the borrower may obliged to use the
loaned object within the scope of the obligation to protect the loaned
object carefully.

Keywords: Loan for use contract, duty of care, obligation to
protect, loaned object, obligation to use.



YARGITAY CEZA DAIRELERIi UYGULAMALARINDA
GEREKCELi KARAR HAKKI
-BUGUN VE YARIN ARASINDA BiR ANALIiZ-

THE RIGHT TO REASONED JUDGMENT IN RESPECT OF
THE PRACTICE OF THE CRIMINAL CHAMBERS OF THE
COURT OF CASSATION OF TURKEY
-AN ANALYSIS BETWEEN THE PRESENT AND THE FUTURE-

Aslhihan ULUSOY*

“Sekil, keyfiligin yeminli diismani, 6zgiirliigiin ikiz kardesidir.”
Jhering

(074

Insanoglunun yaradilisinin temelini teskil eden “bilme” arzusu,
“Neden?” sorusunun dogmasina yol agmistir. Sosyal iliskilerin de
temelinde yatan bilme hakki nedeniyle gerekge, sosyolojik anlamda
oldugu gibi hukuki anlamda da 6nem arz eder. Nitekim, bu 6nemi
nedeniyle gerekg¢e, zaman icinde evrilerek gerek ulusal gerekse ulusla-
rarast diizeyde temel bir insan hakki statiisiine kavusmus ve hem ulu-
sal hukuk hem de uluslararasi1 hukuk tarafindan gerekceli karar hakk:
olarak giivence altina alinmistir. Avrupa Insan Haklari Mahkemesi
igtihatlariyla, Avrupa Insan Haklar1 Sozlesmesi’nin 6 nc1 maddesinde
yer alan adil yargilanma hakkinin en 6nemli unsuru olarak kabul edi-
len gerekgeli karar hakki, Anayasa Mahkemesi tarafindan gelistirilen

Makalenin Gelis Tarihi : 07/05/2022
Makalenin Kabul Tarihi : 25/05/2022
*  Yargitay 1. Ceza Dairesi Tetkik Hakimi,

Atilim Universitesi Sosyal Bilimler Enstitiisii Kamu Hukuku Anabilim Dali
Doktora Adayi,

Yargitay Ceza Daireleri ve Ceza Genel Kurulu Kararlar1 Yazim Rehberi Hazir-
lama Komisyonu Uyesi.

e-mail: ulusoyaslihann@gmail.com
ORCID: https://orcid.org/0000-0002-1238-0288



uygulama ile Tiirkiye Cumhuriyeti Anayasasi’nin 36 nc1 maddesinde
yer alan bir temel hak olan hak arama hiirriyetinin bir unsuru olarak
kabul edilmistir. Yargitay tarafindan, gerekgeli karar hakkinin gerekli-
liklerini karsilamaktan uzak mevcut karar yazim tekniginin terk edil-
mesine karar verilerek olusturulan Yargitay Ceza Daireleri ve Ceza
Genel Kurulu Kararlar: Yazim Rehberi kapsaminda belirlenen esaslar
cergevesinde, gerekgeli karar hakki dolayisiyla adil yargilanma hakk
acisindan gelinecek noktanin, Yargitayin mevcut uygulamasi kiyasla-
narak tespiti amaciyla bu ¢aligma gergeklestirilmistir.

Anahtar Kelimeler: Gerekge, gerekgeli karar hakki, adil yargi-
lanma hakki, hak arama hiirriyeti, Yargitay kararlarinda gerekge.

ABSTRACT

The wish to know which is a part of the characteristic feature of
any human-being paved the way for the question of “Why?”. Eagerness
to know leads to reason which is crucially important both socially and
judicially. Hence, it is possible to state that the desire to know
consequently reason has evolved into human right at the level of both
national and international over time and it has also been safeguarded as
the right to a reasoned judgment by both national and international law.
The right to a reasoned judgment is recognised by the European Court
of Human Rights’ case laws as the most significant component of the
right to a fair trial arising from Article 6 of the Convention for the
Protection of Human Rights and Fundamental Freedoms (The European
Convention on Human Rights). In addition to this, Constitutional Court
of Turkey also developed case laws put an emphasis on that the right to
a reasoned judgment is one of the cornerstones of the right to legal
remedy enshrined by Article 36 of the Constitution of Republic of
Turkey. As for the Court of Cassation of Turkey, the Court has just
decided to abandon its current practice of writing style its judgments
which is fairly far away to serve the right to a reasoned judgment. For
this reason, the Court of Cassation constituted a Commission which
undertook the duty to prepare a guide convenient to meet the
requirements of the right to a reasoned judgment in national and
international law. The aim of this paper is to analyse the Guide prepared
by the Commission in respect of its sufficiency to meet the expectations



of the right to a reasoned judgment on the lines of the right to a fair
trial by comparing to the current practice of the Court of Cassation.

Keywords: Reason, the right to a reasoned judgment, the right
to a fair trial, the right to legal remedy, reasoned judgments of the
Court of Cassation.



