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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baslayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢ ayda bir olmak {izere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayinlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yayinlanip ya-
yinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amac1; hukuki konularda bilimsel ¢aligmalar yayim-
lamaktir.

4. Yazilarin; 6zgiin, bagka bir yerde yayimlanmamis veya ya-
yimlanmak {izere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk ya-
zara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢alisma niteligini tastyamayacak olgiide ki-
sa ya da makale formatinin smirlarini asacak sekilde uzun olmamalidir.

8. Derginin yazi1 dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanci dilde yazilara da yer verilir. Yazi, Tiirk¢e veya yabanci diller-
den herhangi birinde yazilmis olsa dahi 13 kelimeyi agsmayan “baslk”,
150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime aras1 “anahtar ke-
limelerin (keywords)” bulunmasi gerekir. Makalenin adi, “6z”i, anah-
tar kelimeleri, keywords ve abstract bilgileri Tiirkce ve ingilizce ola-
rak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin bagina ek-
lenip, Tiirkge veya Ingilizce olarak yazarlari tarafindan makale ile
birlikte gonderilir.

9. Yazar, ad1 ve soyadini, unvanini, gérev yaptigi kurumu, ileti-
sim adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numa-
rasin1 (ORCID) ¢alismasimin basina ekleyecegi iist kapak sayfasi ile
birlikte bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kim-
lik numarasin1 (ORCID) yazmamasi/unutmasi durumunda makalesi



bitlten

yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iliskin
bilgileri igceren kapak sayfasi bulunan, digerinde bulunmayan iki niis-
ha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 12 punto;
dipnotlarda tek satir araligi ile 10 punto kullanilarak Times New Ro-
man, normal stil karakterinde yazilmali, metin iki yana yaslanmali,
sayfanin tiim kenarlarinda 2,5 cm bosluk birakilmalidir. Baglik ve alt
basliklar disinda koyu (bold) yaz1 karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar noktalama isa-
retlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi ve
adinin sadece bag harfleri biiyiik olur. Verilen kaynak kitap ise kitabin
ad, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale adu gift
tirnak igine alinir. Ancak makalenin yer aldig1 eserin basim yeri ve tarihi-
nin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise makale
yazarinin soyadi adi, makale adi, dergi ad1 ve sayisi, hangi tarihte ve han-
gi siteden erisildigi bilgilerine sirasi ile yer verilir. Tiim gondermeler ya-
zarin soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale i¢in 6rnek: Demir, Mehmet: “Hakime Hukuki Sorum-
lulugu Nedeniyle Acilan Tazminat Davasi1”, (AUEHFD, C.VII,
S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz, s.20.

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakg¢a; metin
icindeki ilk (tam) atiflar, “yazarin soyadi, adi” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.
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Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agi-
lan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).

12. Makalede “anlatim plani”na veya “i¢indekiler’e yer verilmez.

13. Makalede yer alan kisaltmalara iligkin cetvel metnin sonun-
da yer almalidir.

14. Makale yayimlanmak tizere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklar1 ve bu haliyle “basila” verdikleri kabul edilir. Bilim-
sellik dlgiitlerine uyulmadig1 ve olaganin lizerinde yazim yanliglarinin
tespit edildigi yazilar, Yayin Kurulu tarafindan geri ¢evrilir. Makale,
Yargitay Dergisi yayin ilkelerine uygun degilse reddedilir. Reddedilen
yazilar yazarma iade edilmez. Yaym Kurulunun izni olmadik¢a ha-
kemlik siirecine baslandiktan sonra makale geri ¢ekilemez, baska yer-
de yayinlanamaz.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishasi hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi hakem-
ler tarafindan uygun bulunmadigi takdirde durum yazara bildirilir.
Hakem raporlart esasl diizeltme igeriyorsa; rapor, hakem adi belirtil-
meksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler ger-
cevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosu-
luyla makale yayimlanir. Hakemlerin raporlarinin olumsuz olmasi
durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayil
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarinca Ode-
necek Telif ve Islenme Ucretleri Hakkinda Y®dnetmelik” cercevesinde
telif ve hakem ticreti 6denir. Yazilar yayimlanmak iizere kabul edildi-
gi takdirde, elektronik ortamda tam metin olarak yayimlamak da dahil
olmak tizere tiim yayin haklar1 Yargitay Dergisi'ne aittir. Yazarlar telif
haklarin1 Yargitay Dergisi’ne devretmis sayilir. Elektronik yayim i¢in
ayrica telif iicreti 6denmez.



18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.

19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mev-
zuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir
yazilar hakeme gonderilmeyip, Yayin Kurulu karar ile yayimlanir.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, ha-
kem raporlar1 arasinda ¢eligski olmasi halinde editoriin goriisii dogrul-
tusunda veya t¢iincii bir hakem raporu alindiktan sonra Yayimn Kuru-
lu'nun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numara-
st verilir.

22. Dergiye yaymlanmak {izere makale gonderen yazar yukari-
daki yayin ilkelerini kabul etmig sayilir.
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JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
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size paper, one having the cover page with author information, the
other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime
Hukuki  Sorumlulugu Nedeniyle Acilan Tazminat Davasi1”,

(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

|. (% o
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For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
iS”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author.
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on



Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be
owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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KONUT YAPI KOOPERATIFLERINDE AIDAT ODEME
BORCUNDA TEMERRUT FAIZi ORANI

INTEREST RATE APPLICABLE IN CASE OF DEFAULT IN
PAYMENT OF CONTRIBUTION FEE IN HOUSE BUILDING
COOPERATIVE SOCIETIES

Dr. Emre KALENDER*

(0Y4

Aidat 6deme borcunu ifada temerriide diisen ortaklara uygulana-
cak faiz orani, kooperatif genel kurulunca kararlastirilir. Genel kurul
bu orani belirlerken serbest bir sekilde karar alir. Ancak kooperatif
uygulamasinda, ortaklarca yiiksek bulunan faiz oranina itiraz edilmek-
tedir. Yargitay, Oniine gelen uyusmazliklarda, kooperatif genel kuru-
lunca belirlenen faiz oraninda, TBK m. 120’deki sinira uyulmas: ge-
rektigine karar vermektedir. Kararlarin temelinde, kooperatifin amaci
ve bu amacin yorumundan yola ¢ikarak, kooperatif ile ortagi arasinda
“ticari is”/"ticari iliski” bulunmadig1 disiiniilmektedir. Ancak bu yak-
lasim bir¢ok sebeple tartismaya agiktir. Zira mehaz Isvicre hukukunda
da hakli olarak kabul edildigi iizere kooperatiflerin amaci gliniimiiz
ekonomik gercekligine uygun yorumlanmalidir. Ayrica kooperatif ile
ortaklar arasindaki iliskinin hukuki niteligi belirlenirken TTK hiikiim-
leri ile kooperatifin tacir oldugu goz ard1 edilmemelidir.

Anahtar Kelimeler: Kooperatif, aidat, temerriit faiz orani, Tiirk
Borc¢lar Kanunu m.120, Kooperatifin amaci.

Makalenin Gelis Tarihi : 27/11/2020
Makalenin Kabul Tarihi : 28/01/2021

*  Kirikkale Universitesi Hukuk Fakiiltesi Ticaret Hukuku ABD Ogretim Uyesi,
e-mail: ekalender@kku.edu.tr.

ORCID: https://orcid.org/0000-0003-2868-2448



ABSTRACT

Cooperative Society General Assemblies decide the interest rate
applicable to their partners that lapse into default in payment of their
contribution fees. While determining this rate, the General Assembly
takes the decision freely. However, in cooperative society practice, the
partners may object to such interest rate which is found to be high. In
the disputes referred to the Supreme Court of Appeals, the Supreme
Court adjudges that it is necessary to comply with the limitations
prescribed by article 120 of the Turkish Obligations Code, in respect of
the interest rates determined by Cooperative Society General
Assemblies. As the basis of these judgments, it is considered that there
is no “business transaction”/“commercial relationship” between the
cooperative society and its partner, given the objective of the
cooperative society and the interpretation of this objective. However,
this approach is debatable for many reasons. As a matter of fact, as
justifiably adopted in the origin Swiss Law, the objective of a
cooperative society should be interpreted in accordance with today’s
economic realities. Furthermore, in determining the legal characteristic
of the relationship between a cooperative and its partners, the fact that
the cooperative is a merchant and the provisions of the Turkish
Commercial Code should not be ignored.

Keywords: Cooperative society, contribution fee, default
interest rate, article 20 of the Turkish Obligations Code, objective of a
cooperative society.



BiR KORUMA TEDBIRi OLARAK ADLi KONTROL
JUDICIAL SUPERVISION AS A PROTECTIVE MEASURE

Serdar MUTTA*

oz

Ceza Muhakemesi Kanunu’nda, ceza yargilamasinin saglikli bir
sekilde ilerleyebilmesi, maddi gercege ulasilmasi ve yargilama sonucu
verilen cezaya dair hiikkmiin infazi amaciyla koruma tedbirleri diizen-
lenmistir. Bahsi gecen amacin gergeklestirilmesi agisindan uygulama-
daki en agir tedbir tutuklamadir. Tutuklama, siipheli veya sanigin sug-
lulugundan tam olarak emin olmadan kisi hiirriyetinin tamamen orta-
dan kaldirilmasina sebebiyet vermektedir. Kisinin hiirriyeti tamamen
kisitlanmadan ama ceza yargilamasinin da olmasi gerektigi gibi de-
vam etmesini saglamak amactyla adli kontrole bagvurulmaktadir.

Adli kontrol, modern ceza hukuk sisteminin kesfettigi belki de
en akilci koruma tedbirlerinden biridir. Adli kontrol, tam bir denge
saglayicidir. Bir yandan maddi gergeklige ulasilmasi ve cezanin infa-
zin1 saglamaya hizmet etmekte diger yandan kisi hak ve hiirriyetlerini
gerektigi kadar kisitlamaktadir.

Adli kontrole iligkin diizenlemeler sistematik olarak hukukumuza
2005 yilinda 5271 sayili Ceza Muhakemesi Kanunu ile girmistir. Kanu-
numuzdaki diizenlemelerin asil kaynag: ise Fransiz Ceza Usul Kanu-
nu’dur. Sistematik olarak ve yiikiimliliiklerin tiirleri agisindan hemen
hemen Fransiz Kanunun tamami hukuk sistemimize dahil edilmistir.

Makalenin Gelis Tarihi : 04/11/2020
Makalenin Kabul Tarihi : 28/01/2021

*  Yargitay 12. Hukuk Dairesi Uyesi, Yakin Dogu Universitesi Doktora Ogrencisi,
e-mail: serdarmutta@gmail.com.

ORCID: https://orcid.org/0000-0003-0343-3236



Bu makalede 5271 sayili Ceza Muhakemesi Kanunu’'nda diizen-
lenen adli kontrol tedbirlerinin genel cergevesi cizilmeye calisilacaktir.

Anahtar Kelimeler: Adli Kontrol, Tutuklamanin Alternatifi,
Koruma Tedbiri, Adli Kontrol Yiikiimliiliikleri, Olciiliiliik ilkesi, Kisi
Hiirriyeti.

ABSTRACT

Turkish Code of Criminal Procedure includes protective
measures with the aim of protecting criminal procedure’s healthy
progress, reaching the material fact and execution of sentence
regarding the punishment that was given after the trial. The heaviest
protective measure to implement this mentioned aim is detention.
Detention, causes a person’s freedom to be completely annihilated
before final verdict. Judicial supervision is consulted so as not to
restrict the person’s freedom completely, but also the criminal
proceeding continues as it should be.

Judicial supervision may be one of the most rational protective
measures that modern criminal law system discovered. Judicial
supervision is an absolute balancer. On the one hand, it serves to reach
material fact and execute the sentence; on the other hand, it restricts
individual rights and freedoms commensurately.

Regulations regarding judicial supervision entered the Turkish
Judicial System systematically in 2005 with Code of Criminal
Procedure No. 5271. These regulations’ primary source is the French
Code of Criminal Procedure. In terms of system and obligations,
almost all of the French Code was taken into Turkish Judicial System.

In this article, the general framework of the judicial supervision
measures regulated in the Code of Criminal Procedure No. 5271 will
be drawn.

Keywords: Judicial Supervision, Alternative of Detention,
Protective Measure, Judicial Supervision Obligations, Principle of
Proportionality, Personal Liberty.



HUKUKI HATANIN CEZA SORUMLULUGUNA ETKISI

THE EFFECT OF MISTAKE OF LAW ON CRIMINAL
RESPONSIBILITY

Av. Emre DIZDAR*
(074

Ceza kanununun baglayiciligi ile ceza hukukunun vazgegilmez
onemdeki ilkesi olan kusur sorumlulugunun kesistigi alan hukuki hata
konusudur. Hata, failin tasavvuru ile gergeklik arasindaki uyumsuzluk
olarak tanimlanabilir. Failin yanilgis1 hukuk kuralimin varligina veya
yorumuna iliskin ise bu durum hukuki hata olarak adlandiriimaktadir.
Hukuki hataya dair teorik ¢abalarin merkezinde bu konuyu kusur so-
rumlulugu esasina uygun bicimde ve kanunlarin baglayict otoritesini
zedelemeden ¢Oziimleme arayist yer almaktadir. Bu calisma boyunca
kusur sorumlulugu ilkesi ile kanunlarin baglayiciligini temin etme ge-
rekliliginin bagdastirilmasi hedeflenmistir. Anilan amag dogrultusunda,
teorik agidan tutarli, Tirk Ceza Kanunu’nun 4’lincii maddesi ile
30’uncu maddesinin 4’lincii fikrasinda yer alan hiikiimlere lafzen
uyumlu ve uygulamadaki muhtemel sorunlara 1s1k tutar mahiyette so-
nuclara varilmaya c¢alisilmistir. Bu baglamda, hukuki hata kavrama,
“kanunu bilmemek mazeret sayilmaz” ilkesi, bu ilkenin teorik altyapisi,
siirlari, hataya iliskin cesitli tasnifler ve Tiirk Ceza Kanunu’nda yer
alan ilgili hiikiimler agiklanmustir. Zikredilen hususlara iliskin yapilan
teorik agiklamalar ¢ercevesinde, hukuki hatanin failin cezai sorumlulu-
guna etkisi, farkli ihtimaller dikkate alinarak izah edilmistir. Caligmanin
son kisminda, Yargitay’in konuyla ilgili baz1 kararlari, benimsedigimiz

teorik yaklasim dogrultusunda tahlil edilmistir.
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Anahtar Kelimeler: Hata, Hukuki Hata, Fiili Hata, Ceza
Sorumlulugu.

ABSTRACT

The intersection of the bindingness of the criminal law and the
principle of guilt that has indispensable importance in criminal law is
the subject of mistake of law. Mistake can be defined as the mismatch
between the perception of the perpetrator and reality. If the
perpetrator's mistake is related to the presence or interpretation of the
norm, this is called a mistake of law. At the center of the theoretical
efforts on the mistake of law is the search for resolving this issue on
the basis of the principle of guilt and without harming the binding
authority of the law. In this study, | aimed to reconcile the principle of
guilt and the necessity of ensuring the bindingness of laws. In line
with the mentioned purpose, it is tried to reach conclusions that are
theoretically consistent, compliant with the provisions of Article 4 and
Acrticle 30/4 of the Turkish Penal Code and to shed light on possible
problems in practice. In this context, the concept of mistake of law,
the principle of “Ignorantia juris non excusat - ignorance of the law
excuses not”, the theoretical background and limits of this principle,
various classifications related to the mistake and the relevant
provisions in the Turkish Criminal Code were explained. Within the
framework of the theoretical explanations regarding the mentioned
issues, the effect of the mistake of law on the perpetrator’s criminal
responsibility is explained by considering different possibilities. At
the end of this study, some decisions of the Court of Cassation on the
subject have been analyzed in line with the theoretical approach that
we have adopted.

Keywords: Mistake, Mistake of law, Mistake of fact, Criminal
Responsibility.



ALT KiRA
SUB-LEASE

Ogr. Gor. Duygu ARDA BAGCE*

oz

Bor¢lar Hukuku’na hakim olan en 6nemli ilkelerden biri; “s6z-
lesme Ozglirligti”diir. Buna gore taraflar, diledikleri kisi ile sozlesme
yapabilecegi gibi, sdzlesme yapma, sozlesme igerigini belirleme, s6z-
lesmeyi sona erdirme serbestisine sahip olabilmektedir. Bu ¢ergevede,
bireyler, sdzlesme-alt sdzlesme seklinde bir yapilanma yaratmalar1 da
miimkiin olmaktadir. Kanunda bu tiir bir diizenlemeye yer verilmesi-
nin sebebi ise, kisilerin hukuksal ve ekonomik agidan ¢ikarlarinin ko-
runmasidir. Alt kira sézlesmesine de bu bakis agisiyla bakacak olur-
sak; kiract her ne kadar mali genellikle kendi kullanimi i¢in kiralamis
olsa da, kiracinin, mevcut kira sozlesmesine dayanarak, kiralanani
kismen ya da tamamen bir bagkasina yeniden kiralamas1 miimkiin ola-
caktir. Alt kiraya iliskin hiikiim, TBK. m. 322’de diizenlenmis olup;
ilk fikrada; genel kira iliskileri, ikinci fikrada; konut ve catili is yeri
kiralarma iligkin durumlar, tigiincii fikrada ise; konut ve ¢atili is yeri
kiralar1 dahil diger kira iliskilerini kapsar sekilde diizenleme bulun-
maktadir. Calismada, alt kira sdzlesmesi, bir alt sdzlesme niteligi tasi-
digindan oncelikle alt sézlesme kavramina deginilerek, alt sézlesme
kavrami, unsurlari, sonuglar1 ve alt kira sdozlesmesinin asil sézlesme-
nin varlig: tizerindeki etkisine yer verilmistir.

Anahtar Kelimeler: Kira S6zlesmesi, Alt Sozlesme, Alt Kira.
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ABSTRACT

One of the most important principles that dominate the Law of
Obligations; It is “freedom of contract”. Accordingly, the parties can
make a contract with any person they wish, as well as have the
freedom to make a contract, determine the content of the contract, and
terminate the contract. In this framework, it is possible for individuals
to create a structure in the form of contract-sub-contract. The reason
for including such a regulation in the law is the protection of legal and
economic interests of the persons. If we look at the sub-lease
agreement from this point of view; Although the tenant has generally
leased the property for his own use, it will be possible for the tenant to
re-lease the lease partially or completely to someone else, based on the
existing lease. Sub-lease provision, TBK. m. It was arranged in 322;
in the first paragraph; general lease relations, in the second paragraph;
Situations regarding housing and roofed workplace rents, in the third
paragraph; There is a regulation to cover other rental relationships,
including housing and roofed workplace rents. In the study, since the
sub-lease contract has the nature of a sub-contract, firstly the concept
of sub-contract is mentioned, and the concept of sub-contract, its
elements, results and the effect of the sub-lease contract on the
existence of the original contract are included.

Keywords: Lease Agreement, Sub Contract, Sub-Lease.



COVID-19 VIRUSU NEDENIYLE HAYATINI KAYBEDEN
SAGLIK PERSONELI ACISINDAN IDARENIN
SORUMLULUGU

THE LIABLITY OF THE ADMINISTRATION IN TERMS OF
THE HEALTH PERSONNEL WHO LOSE THEIR LIFE DUE TO
COVID-19 VIRUS

Ars. Gor. Miicahit KELEK*

0oz

2019 Aralik sonunda Cin’in Wuhan sehrinde ortaya ¢ikan ve ki-
sa siirede tiim diinyaya yayilan Covid-19 viriisii Diinya Saglhk Orgiitii
tarafindan pandemi ilan edilmistir. Covid-19 basta saglik sistemi ve
saglik calisanlar1 olmak tizere hayatin her alanini etkilemistir.

Saglik hizmetleri, hizmetin niteligi geregi biinyesinde risk tasi-
yan hizmetlerdir. Ancak su anda i¢inde bulundugumuz durum ve kar-
silastigimiz Covid-19, bu riski olagan sinirindan disar tasirarak ola-
ganiistli ve Ozel bir duruma getirmistir. Tehlikeli olmast ve toplum
icinde baz1 kimselerin bu riske katlanarak zarar gérmesi halinde ugra-
nilan zararin topluma pay edilmesi hukuk devleti, sosyal devlet ve
hakkaniyet geregidir.

Calismanin konusu, saglik ¢alisanlarinin Covid-19 virlisiine yaka-
lanmasi ve hayatin1 kaybetmesi nedeniyle idarenin sorumluluguna ilis-
kin degerlendirme yapmaktir. Bu kapsamda idarenin sorumluluguna
iliskin temel ilkeler baglaminda Covid-19 kapsaminda idarenin sorum-
lulugunun miimkiin olup olmadigi, hangi hallerde ve hangi ilke cerge-
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vesinde ve ne kadar sorumlu olup olmadig: tartisilacaktir. Idarenin so-
rumlu olup olmayacaginin sorumluluk ilkeleri ve i¢inde bulundugumuz
Covid-19 pandemisi agisindan degerlendirilmesi amacini tagimaktadir.

Anahtar Kelimeler: Covid-19, idari Sorumluluk, Hizmet Kusu-
ru, Kusursuz Sorumluluk, Mesleki Risk Ilkesi, Kamu Kiilfetleri Karsi-
sinda Esitlik Ilkesi.

ABSTRACT

The Covid-19 virus, which emerged in Wuhan, China at the end of
December 2019 and spread all over the world in a short time, was
declared a pandemic by the World Health Organization. Covid-19 has
affected all areas of life, especially the health system and healthcare
professionals.

Health services, due to the nature of the service, are services that
carry risks. However, the current situation we are in and the Covid-19 we
are facing has brought this risk out of its usual limit and made it an
extraordinary and special situation. If it is dangerous and some people in
the society are harmed by bearing this risk, it is a necessity of the rule of
law, welfare state and equity to share the loss suffered with the society.

The subject of the study is to make an assessment of the
responsibility of the administration for the healthcare workers
catching the Covid-19 virus and losing their lives. In this context, it
will be discussed whether the responsibility of the administration is
possible within the scope of Covid-19 in the context of the basic
principles regarding the responsibility of the administration, in which
cases and within the framework of which principle and how much it is
responsible. It aims to evaluate whether the administration will be
responsible or not in terms of the principles of responsibility and the
Covid-19 pandemic we are in.

Keywords: Covid-19, Administrative Liability, Service Defect,
Absolute Liability, Principle of Occupational Hazard, Principle of
Equlity Before Public Burdens.
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EDINILMIiS MALLARA KATILMA REJiMi BAKIMINDAN
KIDEM TAZMINATININ DEGERLENDIRILMESI

EVALUATION OF REGIME OF PARTICIPATION IN
ACQUIRED PROPERTY IN TERMS OF SEVERANCE PAY

Ars. Gor. Mehmet Zahid YENER*

(0Y4

Taraflar, evlenme ile birlikte yeni hukuki bir statiiye sahip olur.
Evlilik statiisiiniin bagli oldugu usul ve esaslar, kanun koyucu tarafin-
dan gesitli diizenlemelere tabi tutulmustur. Bu diizenlemelerden bazilar
da eslerin malvarliklarina iliskindir. Evlilik birligi ¢esitli sebeplerle so-
na erdiginde, esler arasindaki mallarin ne sekilde tasfiye olacagi yine
kanun koyucu tarafindan hiikiim altina alinmistir. Bu usullerden biri de
yasal mal rejimi olarak kabul edilen edinilmis mallara katilma rejimidir.

Iscinin is sézlesmesi sona erdiginde sahip oldugu mali haklardan
biri de kidem tazminatidir. Is¢inin kidem tazminat: hakkina sahip ola-
bilmesi i¢in, kanunda belirtilen ¢alisma siiresinin doldurulmas1 ve ka-
nunda sayilan sebeplerin biri ile sozlesmesi son bulmasi gerekir.

Edinilmis mallara katilma rejiminde, hangi mallarin edinilmis
hangi mallarin kisisel mal sinifinda oldugu kanunla sayilmistir. TMK
m. 291, edinilmis mal tiirlerinin neler oldugu belirtilmistir. Kidem taz-
minati, edinilmis mallar arasinda acik¢a sayilmayan bir tazminat tiirii-
diir. Bu bakimdan kidem tazminatinin, edinilmis mallara katilma mal
rejiminde hangi mal tiiriiniin kapsaminda oldugunun degerlendirilmesi-
ne ihtiyag vardir.
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ABSTRACT

The parties get a new legal status with the marriage. The
procedures and principles which are dependent to the marital status
have been subject to various regulations by the legislator. Some of
these regulations are related to the assets of the spouses. When a
marriage ends because of various reasons, the issue of how the
property between the spouses will be liquidated is also ruled by the
lawmaker. One of these procedures is the regime of participation in
acquired properties, which is considered the legal regimes goods

When an employee’s employment contract expires, he/she has
some financial rights. One of these rights is severance pay. There are
some conditions are required for the employee to have a severance
pay. These conditions are the working period specified in the law must
be completed and her/his contract must be terminated for one of the
reasons listed in the code.

In the regime of participation in acquired property, it is counted
which goods are acquired and which goods are in the personal
property. Turkish Civil Code article 291 are regulated the types of
property which are acquired or personal. Severance pay is a type of
compensation that is not explicitly counted among acquired property.
So, there is a need to evaluate which type of property the severance
pay belongs to in the acquisition property regime.

Keywords: Regime of Participation in Acquired Property,
Severance Pay, Acquired Property, Personal Property.



INFAZ HUKUKU
EXECUTION LAW

Osman ATALAY*

1. BOLUM:
I- INFAZ VE INFAZ HUKUKU:
TANIMLAR VE GIRiS:

Infaz kelimesi: Yapma, bitirme, icra etme, geregini yapma, son-
landirma, yerine getirme ve sonu¢ alma anlamlarina gelir.

Infaz Hukuku: Ceza Mahkemeleri tarafindan verilen, kesin-
lesmis mahkumiyet kararlarindan Ceza ve Glivenlik Tedbirlerine ilis-
kin yaptirim ve tedbirlerin yerine getirilmesinde uygulanmasi gereken
kanun, usul ve kurallarin neler oldugunu belirten hukuk dalina denir.

Infaz Hukuku, ceza hukukunun bir dalidir. Infaz hukukunu sOyle
de tanimlayabiliriz, Ceza mahkemeleri tarafindan verilen mahkumiyet
kararlarindan hapis, adli para cezas1 ve giivenlik tedbirlerinin nasil
ve ne sekilde yerine getirilecegini anlatan ceza hukukunun bir dahdir.

Infaz ve infaz hukuku, toplumda islenen suglarin caydiriciligi
acisindan son derece dnem tasimaktadir. Ceza Mahkemelerince mah-
kumiyet karar1 verebilir. Ancak bu mahkumiyet kararlar infaz edile-
miyorsa, toplum agisindan hi¢bir anlam ve 6nem tasimaz, ayrica cay-
diriciligr da olmaz. Onemli olan ceza mahkemelerince verilen kararla-
rin infazinin yapilacagina dair inancin, toplumda kesin olarak hakim
olmasidir. Diinyanin en giizel su¢ sorusturmasini ve yargilamasini
yapabilirsiniz, ancak yaptiginiz yargilama sonucunda verilen mahku-
miyet kararini infaz edemez iseniz bunun hi¢ bir caydiriciligi olmaz,
bu nedenle infaz ¢ok énemlidir.
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YARGITAY MAZISINDE (IT) BIR ANADOLU BIiLGESI:
Sabahattin Eryurt ve Etik/Davrams Ilkeleri

IN THE HISTORY OF YARGITAY (1),
AN ANATOLIAN WISE PERSON: Sabahattin Eryurt
and his Ethical/Behavioural Principles

Dr. Cemal Fazil KARAKAS*

Dirayeti ve verdigi giivenle
zor giinleri birlikte astigimiz,
Degerli agabeyim

Mehmet Akarca’ya saygiyla...

Yargitay’in geri doniisiim atiklarinin birakildig: yerden topladi-
gim kitap ve belgeler, kiitiiphanemin Yargitay’in mazisi hakkinda
olusturdugum heyecan verici bir boliimiinde duruyor.

Kemal Oguzman’i el yazisi ile Mustafa Cenberci’ye ithaf yazip
imzaladig1 bir kitap, 1931 yilindan kalan bir karardiizeltme dilekgesi
sureti, 1932 yilindan birkag ilam taslagi, Yargitay iiyelerinin eski yazi
tutulmus miizareke notlar1 ve daha bircogu.
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