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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baglayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢ ayda bir olmak iizere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayinlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yayinlanip ya-
yinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢alismalar yayim-
lamaktir.

4. Yazilarin; 0zgiin, bagka bir yerde yayimlanmamis veya ya-
yimlanmak {izere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk ya-
zara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢aligma niteligini tastyamayacak olgiide ki-
sa ya da makale formatinin siirlarin1 asacak sekilde uzun olmamalidir.

8. Derginin yaz1 dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanc1 dilde yazilara da yer verilir. Yazi, Tiirk¢e veya yabanci diller-
den herhangi birinde yazilmis olsa dahi 13 kelimeyi agsmayan “baslik”,
150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime aras1 “anahtar ke-
limelerin (keywords)” bulunmasi gerekir. Makalenin ad1, “6z”i, anah-
tar kelimeleri, keywords ve abstract bilgileri Tiirkce ve Ingilizce ola-
rak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin bagina ek-
lenip, Tiirkce veya Ingilizce olarak yazarlari tarafindan makale ile
birlikte gonderilir.

9. Yazar, ad1 ve soyadini, unvanini, gérev yaptigi kurumu, ileti-
sim adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numa-
rasin1 (ORCID) c¢alismasinin basina ekleyecegi iist kapak sayfasi ile
birlikte bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kim-
lik numarasini (ORCID) yazmamasi/unutmasi durumunda makalesi
yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iliskin



bilgileri igeren kapak sayfasi bulunan, digerinde bulunmayan iki niis-
ha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 12 punto;
dipnotlarda tek satir araligi ile 10 punto kullanilarak Times New Ro-
man, normal stil karakterinde yazilmali, metin iki yana yaslanmali,
sayfanin tiim kenarlarinda 2,5 cm bosluk birakilmalidir. Baslik ve alt
basliklar disinda koyu (bold) yazi karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama isa-
retlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi ve
adinin sadece bas harfleri biiyiik olur. Verilen kaynak kitap ise kitabin
adi, kitabin basildig1 yer, basim yil1 ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale adi ¢ift
tirnak icine alinir. Ancak makalenin yer aldig1 eserin basim yeri ve tarihi-
nin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise makale
yazarmin soyadi ad1, makale adi, dergi ad1 ve sayisi, hangi tarihte ve han-
gi siteden erisildigi bilgilerine sirasi ile yer verilir. Tiim gondermeler ya-
zarin soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale i¢in 6rnek: Demir, Mehmet: “Hakime Hukuki Sorum-
lulugu Nedeniyle Agilan Tazminat Davasi1”, (AUEHFD, C.VII,
S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlar, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz, s.20.

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakga; metin
igindeki ilk (tam) atiflar, “yazarin soyadi, ad1” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agi-
lan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).



12. Makalede “anlatim plani”’na veya “i¢indekiler’’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin sonun-
da yer almalidir.

14. Makale yayimlanmak tizere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklart ve bu haliyle “basila” verdikleri kabul edilir. Bilim-
sellik dlciitlerine uyulmadigl ve olaganin iizerinde yazim yanliglarinin
tespit edildigi yazilar, Yayin Kurulu tarafindan geri ¢evrilir. Makale,
Yargitay Dergisi yayin ilkelerine uygun degilse reddedilir. Reddedilen
yazilar yazarma iade edilmez. Yaym Kurulunun izni olmadik¢a ha-
kemlik siirecine baslandiktan sonra makale geri ¢ekilemez, baska yer-
de yaymlanamaz.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishasi hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi hakem-
ler tarafindan uygun bulunmadigi takdirde durum yazara bildirilir.
Hakem raporlar1 esash diizeltme igeriyorsa; rapor, hakem adi belirtil-
meksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler cer-
cevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosu-
luyla makale yayimlanir. Hakemlerin raporlarinin olumsuz olmasi
durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayili
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarica Ode-
necek Telif ve Islenme Ucretleri Hakkinda Yéonetmelik” cercevesinde
telif ve hakem fticreti 6denir. Yazilar yayimlanmak iizere kabul edildi-
g1 takdirde, elektronik ortamda tam metin olarak yayimlamak da dahil
olmak iizere tiim yayin haklar1 Yargitay Dergisi'ne aittir. Yazarlar telif
haklarin1 Yargitay Dergisi’ne devretmis sayilir. Elektronik yayim igin
ayrica telif iicreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.



19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mev-
zuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir
yazilar hakeme gonderilmeyip, Yayin Kurulu karar1 ile yayimlanur.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, ha-
kem raporlar1 arasinda ¢eliski olmasi halinde editoriin goriisii dogrul-
tusunda veya li¢iincii bir hakem raporu alindiktan sonra Yayin Kuru-
lu'nun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numara-
s1 verilir.

22. Dergiye yayinlanmak lizere makale gonderen yazar yukari-
daki yayin ilkelerini kabul etmis sayilir.



JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the



other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime

Hukuki  Sorumlulugu Nedeniyle Acilan Tazminat Davas1”,
(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.



Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
iS”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author.
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be



owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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INSAN HAKLARI AVRUPA SOZLESMESI’NIN TAHKIM
YARGILAMALARINDA UYGULANABILIRLIGI
ve DEVLETLERIN OLASI HUKUKI SORUMLULUGU

THE APPLICABILITY OF THE EUROPEAN CONVENTION ON
HUMAN RIGHTS IN ARBITRATION PROCEEDINGS AND
STATES' POSSIBLE LEGAL LIABILITY

Prof. Dr. Mustafa Serdar OZBEK*
Dr. Ogr. Uyesi inan ULUC**

O0Z

Tahkim ile insan Haklar1 Avrupa Sozlesmesi’nin (IHAS) yollari
uzun zaman once kesismis olup, bu kesisme tahkimin insan haklar1 bag-
laminda mercek altina alinmasim da beraberinde getirmistir. Ozellikle,
tahkimin irade hiirriyetini 6n plana ¢ikaran yapisi ve yargilamalarin,
mahkeme yargilamalarinin aksine, gizlilik esasinda yiiriitilmesi tahkim
yargilamalarinda insan haklarina, 6zellikle IHAS m. 6 ile saglanan usili
giivencelere, ne oranda riayet edildigine dair siipheler dogurmus, ha-
kemlerin IHAS m. 6’yi uygulamak zorunda olup olmadiklar1 tartigilma-
ya baglanmigtir. Bu tartisma her ne kadar zorunlu tahkim baglaminda
sonlandirilmig olsa da ihtiyari tahkim baglaminda halen devam etmek-
tedir. Doktrindeki bir goriis IHAS m. 6 hiikmiiniin tahkime uygulanabi-
lir olmadigim savunsa da Insan Haklar1 Avrupa Mahkemesi, vermis
oldugu Kararlar ile m.6’ya zerk edilmis bazi usili giivencelerin tahkim-

Makalenin Gelis Tarihi :01/12/2021
Makalenin Kabul Tarihi : 09/02/2022

Ankara Sosyal Bilimler Universitesi Hukuk Fakiiltesi Ogretim Uyesi (Medeni
Usil, Icra ve Iflas Hukuku Anabilim Dali Bagkani), (Kayseri Ticaret Odast
Tahkim ve Arabuluculuk Merkezi Baskan Yardimcisi),

e-mail: mozbek77@hotmail.com/mozbek@ankaratahkim.com

ORCID: https://orcid.org/0000-0002-9609-8756

Ankara Sosyal Bilimler Universitesi Hukuk Fakiiltesi Ogretim Uyesi (Medeni
Usdl, Icra ve Iflas Hukuku Anabilim Dalr), e-mail: inan.uluc@asbu.edu.tr

ORCID: https://orcid.org/0000-0001-6261-3142



de uygulanabilir oldugunu kabul etmistir. Hatta, Mahkeme, tahkim yar-
gilamasi sirasinda hakemlerce yapilan m.6 ihlallerini belli sartlarin var-
11g1 halinde imzaci1 devletlere atfedilebilir kilmig ve ihlallerden devletle-
rin sorumlu tutulabilmesinin yolunu agmustir.

Anahtar Kelimeler: Tahkim, insan Haklar1 Avrupa Sozlesmesi,
Adil Yargilanma Hakki, Yatay Etki, Devlerin Sorumlulugu.

ABSTRACT

The paths of arbitration and the European Convention on Human
Rights intersected long time ago and this intersection simultaneously
resulted in the assessment of arbitration within the context of human
rights. Specifically, the dominance of party autonomy and the principle
of confidentiality raises doubts and causes controversy as to both the
extent of arbitral proceedings’ compliance with the procedural
guarantees stipulated under Article 6 of the Convention and whether
arbitrators have an obligation/duty to adhere to these guarantees. While
this controversy does not exist in the context of compulsory arbitration,
the same cannot be said for consensual arbitration. So far as consensual
arbitration is concerned, some scholars opine that the Convention is not
compatible with arbitration and accordingly cannot apply to arbitral
proceedings. However, the judgments rendered by the European Court
of Human Rights show that the Court deems the procedural guarantees
enshrined into Article 6 to be applicable to arbitral proceedings.
Further, some judgments of the Court exhibit that, under some
particular circumstances, Article 6 violations committed by arbitrators
may be attributed to States and accordingly States may be held liable
for these violations.

Keywords: Arbitration, the European Convention on Human
Rights, Due Process, Horizontal Effect, Liability of Contracting States.



TICARi BORCUN ODENMESiIi AMACIYLA YAPILAN
TASINIR VEYA TASINMAZ DEVIRLERININ ICRA VE IFLAS
KANUNU MADDE 279/2°de DUZENLENEN MUTAD ODEME
VASITASI KRITERI VE BU KRITERIN TASARRUFUN
IPTALi DAVASI BAKIMINDAN DEGERLENDIRILMESI

EVALUATION OF TRANSFER OF MOVABLE OR
IMMOVABLE MOVABLES MADE FOR THE PURPOSE OF
PAYMENT OF A COMMERCIAL DEBT WITH RESPECT TO
THE COMMON PAYMENT METHOD CRITERIA REGARDED
IN EXECUTION AND BANKRUPTCY LAW M.279/2 AND THE
EVALUATION OF THIS CRITERIA IN TERMS OF
CANCELLATION OF SAVINGS

Dr. Av. Siileyman TOPAK!

oz
Tacirler arasinda borcun tasfiyesi her zaman para ile 6demenin
yapilmasi suretiyle gerceklesmemektedir. Ozellikle genel ekonomik
ya da sektorel kriz veya isletmelerin nakit akisinin azaldigr donemler-
de borcun 6denmesi, taginir veya tasinmaz bir malin alacakliya devri
suretiyle de s6z konusu olabilmektedir. Tacirler arasinda yapilan de-
virler gercek manada borcun ddenmesi ve tasfiyesi amaciyla yapilsa
dahi Yargitay’in yerlesik igtihatlar1 geregince bu devir islemlerine
kars1 tasarrufun iptali davasinin agilmasi ve neticesinde yapilan devir
islemlerinin gegersiz hale gelme tehlikesi bulunmaktadir. Zira Yargi-
tay, borca veya alacaga mahsuben yapilan taginir/tasinmaz devirlerini
[1K m.279/2°de 6ngoriilen para veya mutat ddeme vasitalarindan gayri
surette yapilan 6demeler kategorisinde gorerek bu surette yapilan tasi-
nir ya da tasinmaz devir islemlerinin iptale tabi oldugunu belirtmekte-
dir. Alacaklilardan mal kagirma kast1 tasimayan aslen borcun 6denme-
si amactyla yapilan gercek devir islemlerinin tasarrufun iptali davasty-
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la karsilasma ve iptaline karar verilme tehlikesi gozetildiginde ticari
ve sosyal hayatin gercekligi icinde 11K m.279/2°de diizenlenen mutat
O0deme vasitalari kriterindeki “mutat 6deme” kavraminin tanimlanmasi
ve tacirler arasinda borcun 6denmesi amactyla yapilan taginir/tasinmaz
devirlerinin mutat 6deme vasitasi olarak gecerliliginin tespiti 6nem arz
etmektedir.

Anahtar Kelimeler: Ticari Borg, Borca Mahsuben Yapilan Ta-
sinir veya Taginmaz Devri, Mutat Odeme, Tasarrufun Iptali Davasi.

ABSTRACT

The liquidation of the debt between the merchants is not always
realized by making the payment in money. In particular, in periods of
general economic or sectoral crisis or when the cash flow of
businesses decreases, the payment of debt may also be possible by
transferring a movable or immovable property to the creditor. Even if
the transfers made between the merchants are made for the purpose of
paying and liquidating the debt in real terms, there is a danger of filing
an action for annulment of disposition against these transfer
transactions and rendering the transfer transactions made invalid as a
result, in accordance with the established jurisprudence of the Court of
Cassation. Because, the Court of Cassation sees the transfer of
movable/immovable as a debit or credit in the category of payments
made outside of the money or customary payment means stipulated in
EBL article 279/2 and states that the transfer of movable or
immovable transactions made in this way is subject to cancellation.
Considering the danger of encountering an action for the annulment of
the savings and deciding to cancel the real transfer transactions, which
do not have the intention of smuggling goods from the creditors, the
definition of the concept of "customary payment” in the criteria of
customary payment means regulated in the EBL article 279/2 and the
merchants It is important to determine the validity of the
movable/immovable transfers made for the purpose of paying the debt
between the parties as the usual means of payment.

Keywords: Commercial Debt, Transfer of Movable or Immovable
Based on Debt. Customary Payment, Action for Cancellation of
Disposition.



YABANCILARIN TASINMAZ EDINME HAKKININ
MUKAYESELI VE TURK HUKUKU BAGLAMINDA ANALIZi

ANALYSIS OF FOREIGNERS RIGHT TO IMMOVABLE IN THE
CONTEXT OF COMPARATIVE AND TURKISH

Emre OZCAN*

oz

Devletin asli unsurlarindan olan iilke ve niifus ile olan yakin
baglantis1 nedeniyle yabancilarin taginmaz edinmesi konusunda, dev-
letlerin stratejik giivenlik ihtiyaci ve ekonomik ¢ikarlar1 6n plana ¢ik-
maktadir. Yine devletler, egemenlik yetkisi ile yakin iliskisi sebebiyle
yabancilarin tasinmaz edinmesine kisitlamalar getirilebilmektedir.

Diger yandan hukuk diizenlerince yapilan yabanci kavraminin
tanim1 ve karsiliklilik kosulu bu hakkin kapsaminin belirlenmesinde
onem arz etmektedir. Yine pek ¢ok hukuk diizeninde tarihsel, ekono-
mik, politik, ¢evresel ve sosyal gerekceler gbz Online alinarak, mahal
ve miktar kisitlamalarina gidilebilmektedir. Ayrica, yabancilarin ta-
sinmaz edinme hakki ile ilgili uygulanan belirli bir sinirlama tiirt;
ulusal giivenligin korunmasi, tasinmaz spekiilasyonun énlenmesi, ya-
bancilarin ekonomik hakimiyetinin oniine gegilmesi ve kirsal alanlar-
da yasayanlarin korunmasi gibi birden fazla amaci baridiracak sekil-
de gerceklestirilebilmektedir.

Bu kapsamda birden fazla boyutu bulunan konuyu ele almaya
gayret ettigimiz calismanmn ilk bdliimiinde; yabancilarin taginmaz
edinme hakkina iliskin yaklagimlar ile bu hakkin sinirlandirilmasinda
kullanilan 6lgiitler irdelenmistir. Bunun yani sira ilk boliimde, yabanci-
larin tasinmaz edinme hakki bakimindan dikkate alinan vatandaslik,
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ikamet ve etnik koken kriterleri ile bu hakkin kisitlanmasinda nazara
alinan yasaklayici ve orta diizeyde sinirlandirict yaklasimlar ayri baglik-
lar altinda incelenmistir. Ayrica, kilit sektdr uygulamasi, miktar sinir-
lamasi, 6n izin alma ve tescil bildirim yapilmasi gibi hususlar s6z konu-
su hakki orta diizeyde sinirlandiran yaklasimlar olarak ele alinmaistir.

Calismanin diger boliimiinde ise, Tapu Kanunu’nun kabul edil-
mesinden giiniimiize kadar olan siirecte, yabancilarin taginmaz {izerin-
de miilkiyet ve sinirli ayni hak edinmeleri konusundaki mevzuat degi-
siklikleri, konuya iliskin yargisal ictihatlar tetkik edilmistir. Ayrica,
18.05.2012 tarihinde yiiriirliige giren 6302 sayili Kanun ile degisik
Tapu Kanunu uyarinca, yabancilarin tasinmaz edinmesinde karsilikli-
lik kosulu aranmamasi hususuna deginilmis, ancak bu hakka iligkin
tasinmazin niteligi, miktar1 ve bulundugu yer bakimindan getirilen
sinirlamalar ayr1 basliklarda degerlendirilmistir.

Anahtar Kelimeler: yabancilarin tasinmaz edinmesi, yaklagim-
politika, sinirlama, Kita Avrupasi-Common Law, Tiirk Hukuku.

ABSTRACT

Due to the close connection with the country and the population,
which are the main elements of the state, the strategic security needs
and economic interests of the states come to the fore in the acquisition
of real estate by foreigners. Again, states may impose restrictions on
the acquisition of real estate by foreigners due to their close
relationship with the sovereign authority.

On the other hand, the definition of the concept of foreigner made
by legal systems and the condition of reciprocity are important in
determining the scope of this right. Again, in many legal orders, location
and quantity restrictions can be made, taking into account historical,
economic, political, environmental and social reasons. In addition, a
certain type of restriction applied on the right of foreigners to acquire
real estate can be made for multiple purposes such as protecting national
security, preventing real estate speculation, preventing economic
dominance of foreigners, and protecting rural residents.

In this context, in the first part of the study, in which we tried to
deal with the issue that has more than one dimension; Approaches to



the right of foreigners to acquire real estate and the criteria used to
limit this right are examined. In addition, in the first part, citizenship,
residence and ethnicity criteria, which are taken into account in terms
of the right of foreigners to acquire real estate, and prohibitive and
moderately restrictive approaches taken into account in the restriction
of this right are examined under separate headings. In addition, issues
such as key sector practice, quantity limitation, obtaining preliminary
permits and registration notifications are considered as moderately
restrictive approaches.

In the other part of the study, the changes in the legislation on
the acquisition of property and limited real rights by foreigners in the
process from the adoption of the Land Registry Law to the present,
and the judicial case-laws on the subject were examined. In addition,
in accordance with the Law No. 6302, which entered into force on
18.05.2012, the issue of not seeking reciprocity in the acquisition of
real estate by foreigners in accordance with the amended Land
Registry Law was mentioned, however, the limitations on this right in
terms of the quality, amount and location of the real estate were
evaluated under separate headings.

Keywords: Real estate acquisition by foreigners, restrict,
approach-policy, Continental Europe-Common Law, Turkish Law.



ANONIM SIRKETLERDE NAMA YAZILI PAY SENETLERI
DEVRININ ESAS SOZLESMEYLE SINIRLANDIRILMASI

LIMITATION OF THE TRANSFER OF REGISTERED SHARES
IN JOINT STOCK COMPANIES BY THE ARTICLES OF
ASSOCIATION

Ufuk UNLU*

oz

Pay senetleri, anonim ve sermaye sirketlerinin ortaklarina, ser-
maye paylarini belgelemek adina verdikleri kiymetli kagitlardir. Ano-
nim sirketlerde pay senetleri, hamiline veya nama yazili olabilir. Na-
ma yazili pay senedi anonim ortaklik payimni temsil etmek {izere ¢ikari-
lan ve belli bir kisinin adina diizenlenmis olup, sahibinin adin1 da ige-
ren kiymetli evraktir. Nama yazili pay senetleri, isminden de anlasila-
cagl gibi “nama” yani “pay sahibinin adina” hazirlanir. Nama yazili
pay senetlerinin devri kanuni olarak veya esas sozlesme ile siirlandi-
rilabilir. Bu kapsamda anonim sirket esas sozlesmeleri, nama yazil
paylarin ancak sirketin onayiyla devredilebilecegini 6ngorebilir. Esas
sozlesme ile sinirlama nama yazili pay senetlerinin borsaya kote edil-
mesi ve edilmemesine gore farklilik gosterir.

Anahtar Kelimeler: Anonim Sirket, Pay, Pay Senedi, Esas S6z-
lesme, Kotasyon, Devir.

ABSTRACT

Shares are securities issued by joint stock and capital companies
to their shareholders in order to certify their capital shares. Shares in
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joint stock companies may be bearer or registered. A registered share
certificate is a valuable document issued to represent an anonymous
partnership share and issued in the name of a certain person, including
the owner's name. Nama written shares are prepared “name”, i.e. “in
the name of the shareholder”, as the name implies. The transfer of
registered shares may be limited by law or by the articles of
association. In this context, the articles of association of the joint stock
company may stipulate that the registered shares may be transferred
only with the approval of the company. By the articles of association,
the limitation differs according to the fact that name written shares are
listed on the stock exchange and not.

Keywords: Joint Stock Company, Shares, Share Certificates,
Avrticles of Association, Quotation, Transfer.



MILLETLERARASI SIGORTA SOZLESMELERINE
UYGULANACAK HUKUK

THE LAW APPLICABLE TO INTERNATIONAL
INSURANCE CONTRACTS

Av. Osman UYAROGLU?
oz
Sigorta sozlesmeleri, yapisi itibariyle uluslararasi ticaret uygula-
masinda genis yer bulan bir konuma sahiptir. Bu durum sigorta sozles-
melerinden dogan hukuki uyusmazliklarin sik¢a uluslararasi hukuki
uyusmazliklara sahne olmasina ve bdylece yabancilik unsuru igermesine
neden olmaktadir. Dolayisiyla yabancilik unsuru iceren sigorta sozles-
melerinde Tiirk mahkemelerinin hangi iilkenin hukuku uygulayacagi
problemi dogmaktadir. Yabancilik i¢ceren hukuki uyusmazliklarda uygu-
lanacak hukuka iliskin Tiirk mevzuatinda ¢esitli diizenlemeler getiril-
misse de sigorta sozlesmeleri 6zelinde bir belirlemeye gidilmemistir. Bu
durum s6zlesmeden dogan uyusmazliklarda uygulanacak hukuku sapta-
yan MOHUK m. 24’{in uygulanmasmm gerektirmektedir. Diger taraftan
sigorta sozlesmelerinin ayni zamanda tiiketici s6zlesmesi niteligini de
tasrmas1 halinde MOHUK m. 26 nin uygulanmasina gidilecektir.

Bu c¢alismada sigorta hukukunun temel esaslarina deginilerek,
Tiirk Hukuku, Anglosakson Hukuku ve Avrupa Birligi Hukuku 6ze-
linde sigorta sozlesmelerine uygulanacak hukukun ne sekilde tespit
edilecegi konusu incelenecektir.

Anahtar Kelimeler: Milletleraras: sigorta sézlesmeleri, uygu-
lanacak hukuk, yabancilik unsuru, MOHUK m. 24

ABSTRACT

Insurance contracts, due to their structure, have a wide place in
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international trade practice. This situation causes legal disputes arising
from insurance contracts to be the scene of international legal disputes
frequently and thus contain foreign element. Therefore, the problem
arises in which country the Turkish courts will apply the law in
insurance contracts containing a foreign element. Although various
regulations have been introduced in the Turkish legislation regarding
the law to be applied in legal disputes involving foreignness, no
specific determination has been made for insurance contracts. In this
case, MOHUK art. Requires the implementation of 24. On the other
hand, if the insurance contracts also have the characteristics of a
consumer contract, MOHUK art. 26 will be implemented.

In this study, by referring to the basic principles of insurance
law, the issue of how to determine the law to be applied to insurance
contracts will be examined, in particular Turkish Law, Anglo-Saxon
Law and European Union Law.

Keywords: International insurance contracts, applicable law,
element of foreignness, MOHUK article 24



MIRAS SEBEBIYLE DEVLETE INTIKAL EDEN
TASINMAZLAR, BASKA KiMSELER ADINA
OLUSTURULAN TESCILE IYINIYETLE DAYANILARAK
KAZANILIR MI?

ARE THE REAL ESTATE TRANSFERRED TO THE STATE BY

INHERITANCE ACQUIRED BY BONA FIDE RELYING ON THE

ENTRY IN THE LAND REGISTRATION THAT IS CREATED IN
THE NAME OF OTHER PEOPLE?

Siileyman SAPANOGLU*

oz

Hukuk sistemimizde, bir kimse iki sekilde miras¢1 olabilir. Ya
kanunun belirledigi esaslara ya da mirasbirakanin 6liime bagl bir ta-
sarrufu ile mirasgiligi kazanir. Agiklanan mirasgiliga kazanma sekille-
rine gore, mirasgilar yasal/’kanuni mirasgilar ve mirasbirakan tarafin-
dan alinan bir 6liime bagh tasarrufla iradi/atanan/mansup mirasgilar
olmak ftizere iki grupta toplanmaktadir. Kanunun belirledigi esaslara
gore mirascilik sifatin1 kazananlara yasal/kanuni mirasgilar, mirasbi-
rakanin 6liime bagh bir tasarrufu ile miras¢iligi kazananlara da ira-
di/atanmis/mansup miras¢1 denilmektedir.

Devlet tiizel kisiligi de agiklanan iki yoldan mirascilik sifatini
kazanir. Mirasgisiz 6len bir kimsenin, Tirk Medeni Kanunun 494—
500. maddelerinde belirtilen, hi¢bir yasal ve atanmis miras¢inin bu-
lunmamasi halinde, anilan Kanununu 501. maddesi uyarinca Devlete
intikal eder. Devlet yasal mirasg1 sifati ile miras1 kazanir. Mirasin,
Devlete intikali, miras¢iliginin tiiriine gére de degisik olmaktadir. Ya-
sal miras¢1 Devlete intikal eden tapulu ve tapusuz tasinmazlar 3402
say1l1 Kadastro Kanununun 18/2. maddesine gore, olaganiistii zamana-
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simi1 ile kazanilamazlar. Calismamizin konusu, aciklanan sekilde mi-
ras¢1 birakmaksizin 6len kisinin, Tirk Medeni Kanunun 501. maddesi
uyarinca yasal miras¢1 Devlete intikal eden tasinmazlarinin, bagka
kimseler adina olusturulan yolsuz tescile iyiniyetle dayanarak kaza-
nimda bulunan iiglincii kisinin kazaniminin korunup, korunmayacagi-
na iliskindir. Kisaca belirlenen bu konu ile siirli olmak iizere, mirasci
birakmadan &len kisinin Devlete intikal eden tasinmazlarinin tapu
kiitiigiindeki tescile iyiniyetle dayanarak kazanilmasini inceleyecegiz.

Anahtar Kelimeler: Miras¢1, Mirasbirakan, Miras, Devlet, Inti-
kal, Tescil, Iyiniyet, Kazanim.

ABSTRACT

In our legal system, a person can be a heir in two ways. He or
she acquires inheritance either by way of the provisions provided by
law or the testamentary disposition of testator. According to the
mentioned ways of acquiring inheritance, heirs are separated into two
groups as legal/lawful heirs or voluntary/appointed/testamentary heirs
by way of testamentary disposition made by the testator. The people
who acquire the title of heir in line with the provisions provided by
law are called legal/lawful heirs, and the people who acquire
inheritance by way of the testamentary disposition of the testator are
called voluntary/appointed/testamentary heirs.

Public entity also acquires the title of heir by means of the two
ways explained above. In case a person who dies without a heir does
not have any legal or appointed heir who is stated in the Articles 494-
500 of the Turkish Civil Code, his or her inheritance shall be transferred
to the State in accordance with the Article 501 of the Code. The State
acquires the inheritance with the title of heir. Transfer of inheritance to
the State varies according to the type of heirship. Real estate with or
without deed that are transferred to the State cannot be acquired by
extraordinary prescription according to the Article 18/2 of the Cadastre
Law No. 3402. The subject of our study is whether the acquisition of a
third party which is transferred to the State i.e. the legal heir in
accordance with the Article 510 of the Turkish Civil Code, by bona fide
relying on the entry in the illegal land registration that is created in the
name of other people will be protected. Limited to this subject which is



explained briefly, we will look into the acquisition of the real estate that
belong to the person who dies without a heir by bona fide relying on the
entry in the land registration.

Keywords: Heir, Testator, Inheritance, State, Transfer,
Registration, Bona Fide, Acquisition.



