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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baglayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde {i¢ ayda bir olmak lizere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayimmlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yayinlanip
yayinlanmayacagina Yayimn Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel calismalar
yayimlamaktir.

4. Yazilarin; 06zgiin, baska bir yerde yayimlanmamis veya
yayimlanmak iizere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirli sorumluluk
yazara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢aligma niteligini tastyamayacak Olciide
kisa ya da makale formatinin siirlarini agsacak sekilde uzun olmamalidir.

8. Derginin yazi1 dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanci dilde yazilara da yer verilir. Yazi, Tirkge veya yabanci
dillerden herhangi birinde yazilmis olsa dahi 13 kelimeyi agmayan
“baslik”, 150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime arasi
“anahtar kelimelerin (keywords)” bulunmasi gerekir. Makalenin ad,
“0z”li, anahtar kelimeleri, keywords ve abstract bilgileri Tiirkge ve
Ingilizce olarak makale ile birlikte yer alir. Bu bilgiler sirasiyla
yazinin basina eklenip, Tiirkge veya Ingilizce olarak yazarlar
tarafindan makale ile birlikte gonderilir.

9. Yazar, adi1 ve soyadini, unvanini, gorev yaptigt kurumu,
iletisim adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik
numarasint (ORCID) calismasinin basina ekleyecegi list kapak
sayfasi ile birlikte bildirmelidir. Makaleyi génderen yazarin ismini ve
ORC kimlik numarasint (ORCID) yazmamasi/unutmasi durumunda
makalesi yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara



iligkin bilgileri igeren kapak sayfasi bulunan, digerinde bulunmayan
iki niisha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 12
punto; dipnotlarda tek satir araligi ile 10 punto kullanilarak Times
New Roman, normal stil karakterinde yazilmali, metin iki yana
yaslanmali, sayfanin tiim kenarlarinda 2,5 cm bosluk birakilmalidir.
Baglik ve alt bashklar disinda koyu (bold) yazi karakteri
kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralari noktalama
isaretlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi
ve adinin sadece bas harfleri biiyiik olur. Verilen kaynak kitap ise kitabin
ad1, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmas1 halinde ayrica, makale adi ¢ift
tirnak igine alinir. Ancak makalenin yer aldigi eserin basim yeri ve
tarihinin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise
makale yazarinin soyadi adi, makale ad1, dergi ad1 ve sayisi, hangi tarihte
ve hangi siteden erisildigi bilgilerine siras1 ile yer verilir. Tim
gondermeler yazarmn soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale icin ornek: Demir, Mehmet: “Hakime Hukuki
Sorumlulugu Nedeniyle Agilan Tazminat Davasi”, (AUEHFD,
C.VII, S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz,

11. Makale sonunda “kaynake¢a” bulunmalidir. Kaynake¢a; metin
icindeki ilk (tam) atiflar, “yazarin soyadi, adi” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle



Acilan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).
12. Makalede “anlatim plani”na veya “igindekiler’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin
sonunda yer almalidir.

14. Makale yayimlanmak {iizere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklar1 ve bu haliyle “basila” verdikleri kabul edilir.
Bilimsellik Olgiitlerine uyulmadigr ve olaganin {izerinde yazim
yanliglarinin tespit edildigi yazilar, Yaym Kurulu tarafindan geri
cevrilir. Makale, Yargitay Dergisi yayimn ilkelerine uygun degilse
reddedilir. Reddedilen yazilar yazarma iade edilmez. Yaym
Kurulunun izni olmadik¢a hakemlik siirecine baglandiktan sonra
makale geri ¢ekilemez, bagka yerde yayinlanamaz.

16. “Kor hakemlik” sistemi uyarinca, kapak sayfasi olmayan
makale niishas1 hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi  konusunda bilgi verilmez. Yazinin yayimlanmasi
hakemler tarafindan uygun bulunmadig1r takdirde durum yazara
bildirilir. Hakem raporlar1 esasl diizeltme igeriyorsa; rapor, hakem adi
belirtilmeksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler
cergevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi
kosuluyla makale yayimlanir. Hakemlerin raporlarinin olumsuz
olmas1 durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayili
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarinca
Odenecek Telif ve Islenme Ucretleri Hakkinda Yonetmelik”
cergevesinde telif ve hakem flicreti 6denir. Yazilar yayimlanmak iizere
kabul edildigi takdirde, elektronik ortamda tam metin olarak
yayimmlamak da dahil olmak iizere tiim yayin haklar1t Yargitay
Dergisi'ne aittir. Yazarlar telif haklarin1 Yargitay Dergisi’ne devretmis
sayilir. Elektronik yayim i¢in ayrica telif licreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer



adet dergi gonderilir.

19. Dergide ceviri eserlere, kitap ve karar incelemelerine,
mevzuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu
tiir yazilar hakeme gonderilmeyip, Yayin Kurulu karari ile yayimlanir.

20. Makalenin yayimlanmasi ic¢in en az iki hakemin kabuld,
hakem raporlar1 arasinda c¢eliski olmasi halinde editoriin goriisii
dogrultusunda veya tiglincii bir hakem raporu alindiktan sonra Yayin
Kurulu'nun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira
numarasi verilir.

22. Dergiye yaymlanmak {izere makale gonderen yazar
yukaridaki yayin ilkelerini kabul etmis sayilir.



JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the



other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime
Hukuki ~ Sorumlulugu Nedeniyle Agilan Tazminat Davasi”,
(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlar1, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz,

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yimaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.



Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and ‘“narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
1s”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author.
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be



owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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OZBEKiISTAN CUMHURIYETIi YARGI SiSTEMi
JUDICIAL SYSTEM THE REPUBLIC OF UZBEKISTAN

Prof. Dr. ibrahim OZBAY'
Dr. Ogr. Uyesi Murat ERDEM*

oz

Tiirk Konseyi (Tiirk Kenesi) iiyesi olan Ozbekistan, Orta Asya
Tiirk Cumbhuriyetleri igerisinde niifusu en fazla olan {ilkedir. Ortak
tarih ve soybaglarimz olan Ozbekistan’in yargi sistemini
inceledigimiz bu calismada amacimiz, Tiirk Konseyi hukuk c¢evresi
blinyesindeki iilkelerin mevzuat, hukuk egitimi ve hukukcu
yeksenakhigina katki sunmaktir. Calismamizda, Ozbekistan’in sinir
komsusu Tiirk Konseyi iiyeleri Kazakistan ve Kirgizistan ile lilkemiz
yargl sistemini olusturan mevzuat diizenlemelerine de karsilastirmali
olarak yer verilmistir.

Anahtar Kelimeler: Ozbekistan, Ozbekistan Cumhuriyeti
Yargi Sistemi, Ozbekistan Mahkemeleri, Arabuluculuk, Tahkim

ABSTRACT

Uzbekistan which is a member of the Turkish Council (Turkish
Council), is the country with the highest population in the Central Asian
Turkish Republics. In this study, where we examined the judicial
system of Uzbekistan, which is our common history and genocide, our
aim is to contribute to the legislation, legal education and juridical

' Makalenin Gelis Tarihi : 19/01/2020
Makalenin Kabul Tarihi : 09/07/2020

Tokat Gaziosmanpasa Universitesi Hukuk Fakiiltesi Medeni Usul ve Icra-iflas
Hukuku Anabilim Dali Ogretim Uyesi, e-mail: ibrahim.ozbay@gop.edu.tr
ORCID: https://orcid.org/0000-0002-3820-6501

Ankara Sosyal Bilimler Uniyersitesi Hukuk Fakiiltesi, Medeni Usul ve fcra-
Iflas Hukuku Anabilim Dali1 Ogretim Uyesi, e-mail: murat.erdem@asbu.edu.tr
ORCID: https://orcid.org/0000-0002-7285-270X



equality of the countries within the legal framework of the Turkic
Council. In our study, the legislative arrangements that constitute the
judicial system of our country with the members of the Turkic Council
neighbor of Uzbekistan, Kazakhstan and Kyrgyzstan, are also
comparatively included.

Keywords: Uzbekistan, Judicial System the Republic of
Uzbekistan, Courts of Uzbekistan, Mediation, Arbitration



FiKiR VE SANAT ESERLERi UZERINDEKI HAKLARIN
EDINILMIiS MALLARA KATILMA REJiMi YONUNDEN
DEGERLENDIRILMESI

EVALUAION OF THE RIGHTS ON LITERARY AND ARTISTIC
WORKS IN TERMS OF SHARING REGIME OF ACQUIRED
GOODS IN MARRIAGE

Prof. Dr. Mustafa ATES?

oz

Evli kisilerden her biri, gerek evlenmeden Once gerekse
evlendikten sonra edinmis oldugu bir takim taginir ve tasinmaz
mallara sahip olabilir. Keza bunlarin degeri parayla olgiilebilen sair
haklara da sahip olmalari miimkiindiir. S6zkonusu haklar arasinda
Fikir ve Sanat Eserleri Kanunu (FSEK) anlaminda eser sayilan fikri
mahsuller tiizerindeki telif haklar1 da olabilir. Hakkin konusunu
olusturan fikri {riinler, evlenmeden Once meydana getirilmis
olabilecegi gibi, evlendikten sonra da meydana getirilmis olabilir.

Eslerin sahip olduklar1 eserler iizerindeki mali haklar, esler
arasindaki mali iliskilerde, diger malvarlig1r degerleri gibi hiikiim ve
sonuglara tabidir. Bu makalenin konusunu, fikir ve sanat eserleri
tizerindeki mali haklarin esler arasindaki mal rejimleri bakimindan
degerlendirilmesi olusturmaktadir. Bu kapsamda, calismada evlilik
bosanma veya iptali ya da oliim gibi sebeplerle sona erdikten sonra,
eslerin sahip oldugu eserler ekonomik haklarma ne olacagi
irdelenmektedir. Inceleme yasal mal rejimi olarak kabul edilen
edinilmis mallara katilma rejimine iliskin Medeni Kanun hiikiimleri ile
siirlandirilmstir.

3 Makalenin Gelis Tarihi  : 23/06/2020
Makalenin Kabul Tarihi : 09/07/2020

Istanbul Sabahattin Zaim Universitesi Hukuk Fakiiltesi Medeni Hukuk
Anabilim Dali Ogretim Uyesi., e-mail: mustafa.ates@izu.edu.tr

ORCID: https://orcid.org/0000-0002-2401-5384



Anahtar Kelimeler: telif haklari, mali haklar, evlilik birligi,
esler arasinda mal rejimi, edinilmis mallara katilma rejimi

ABSTRACT

Each married person can own various movable and immovable
properties that they have acquired both before and after marriage. It is
also possible for them to have other rights, the value of which can be
measured in money. Such rights may include copyrights on intellectual
products considered to be works in the meaning of the Law on
Intellectual and Artistic Works. The copyrighted works that constitute
the subject of the right may have been produced before marriage or may
have been created after marriage.

The economic rights on the works of spouses are subject to the
same judgment and results with regard to financial relations between
spouses such as other assets. The subject of this article is the
evaluation of financial rights on intellectual and artistic works in terms
of property regimes between spouses in the marriage. In this context,
after the marriage ends due to divorce or annulment or death, the
works owned by the spouses are examined in terms of their economic
rights. The review is limited to the provisions of the Turkish Civil
Code regarding the regime of sahring acquired goods accepted as a
legal property regime in marriage.

Keywords: copyrights, economic rights, marriage union,
property regime between spouse, regime of sahring acquired property
in marriage.



TURK CEZA KANUNU ICTIMA KURALLARININ
HAKARET-ASAGILAMA SUCLARINA UYGULANMASINDA
BAZI TESPIT VE DEGERLENDIRMELER

SOME FINDINGS AND EVALUATION IN THE
IMPLEMENTATION OF THE TURKISH CRIMINAL CODE
AGGREGATION RULES TO INSULT-HUMILIATION CRIMES

Dr. Omer Liitfi PEKER®
oz

Kanunda sug olarak tarif edilen fiili isleyen faile verilecek ceza
belirlenirken, ceza adaletinin geregi olarak, fiilin haksizlik muhtevasi
gdz Oniinde bulundurulmali ve bu ceza failin kusuru ile orantili
olmalidir. Failin kusurunu asan sekilde cezalandirilmamasi gerekir. Bu
nedenle kanun koyucu, su¢ ve ceza siyaseti bakimindan hiimanist bir
anlayisla, su¢ ve cezada orantili davranmak, dengeli ve adil olmak
istemesinden kaynaklanan nedenlerle suglarin igtimamna iliskin
hiikiimler vazetmistir. 5237 sayili Tiirk Ceza Kanunu’nda bir sahsin
birden ¢ok sucunun ve bu suglarinin cezalarmin her birinin digerinden
bagimsiz olarak ayr1 ayri varliklarini korumalar1 prensip olarak
benimsenmis olmakla birlikte, su¢larin igtimaina iligkin hiikiimlerle bu
prensibin istisnasina yer verilmistir. Eger, fail ayn1 sug isleme iradesiyle
suc teskil eden fiili aymi kisiye karsi degisik zamanlarda birden fazla
islemisse ya da failin isledigi bir fiil ile sebebiyet verdigi sug tipleri
arasinda bir haksizlik iligskisi benzerligi varsa ictima durumu soz
konusudur. Esasen igtima kurallarinin mantiginda, failin haksiz bir
yarar saglamasina imkéan verilmeden kusuruyla orantili, adil ve rasyonel
bir ceza yaptirnminin uygulanmasi diisiincesi vardir. Ceza adaletinde bu
sekilde etkisini gostermis olan suclarin igtimai konusu, hakaret suglari
bakimindan da 6nem tagimaktadir. Ciinkii igtima hiikiimleri ile failin,
gereksiz ve kusurunu asan sekilde cezalandirilmasi onlenirken, diger
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taraftan failin haksiz bir yarar saglamasina da yol agilmamalidir. Ayrica
birden ¢ok sugun tek suca doniismesi kabul edilirken veya birden fazla
su¢ i¢in faile tek ceza verilmesi cihetine gidilirken, saglanmasi
amaclanan ceza adaleti geregi magdurlarin haklarmin da korunmasi
zorunludur. Bu makalede, Ceza Hukuku 6gretisinde suglarin igtimai
konusunda yazilmis makalelerden yararlanilarak, suglarin igtimai
konusunun,  “hakaret suclari”  bakimindan  degerlendirilmesi
amaclanmustir.

Anahtar Kelimeler: Ayni Su¢, Hakaret Suglari, Suglarin
Ictimai, Ceza Adaleti.

ABSTRACT

In determining the penalty to be imposed on the perpetrator who
commits conduct that is described in law as a crime, as a requirement
of criminal justice, the injustice content of the conduct has to be taken
into consideration and this penalty should be proportional to the fault
of the offender. The offender shouldn’t be sentenced excessive of his
fault. For this reason, the legislator, with humanist perception in
relation to crime and punishment policy, stemmed from reasons for
wanting to act in proportion at crime and punishment, to be fair and
balanced , provided provisions related to aggregation of crimes.
Although the preservation of a person’s multiple crimes and each of
the punishments of those crimes independent of each other adopted as
a principle in Turkish Penal Code No:5237, with provisions regarding
aggregation of crimes, the exception was given to this principle. If the
offender, with the will to commit a crime, commits the criminal act
against the same person in different times more than once or if there is
a similarity of injustice relation between types of crimes caused by the
offender’s commitment of a conduct, concept of aggregation comes
into question. Fundamentally, within logic of rules of aggregation,
there is the thought of imposing a just and rational penalty that is
proportional to the fault of the perpetrator without allowing him to
acquire undue advantage. The aggregation of crimes, which has shown
its effect in criminal justice in this manner, is also important in terms
of insult crimes. Because while with the aggregation provisions,
punishment of the perpetrator unnecessarily and excessive of his fault



is prevented, on the other side, it shouldn’t make way for the
perpetrator to acquire undue advantage. Moreover, while the
conversion of multiple crimes to a single crime is decided or resorting
to impose a single penalty to the perpetrator for multiple crimes, it is
compulsory to protect the rights of the victims in accordance with the
criminal justice which is intended to be provided. In this article, it is
aimed to evaluate the aggregation of crimes in terms of insult crimes
by making use of the articles written about the collection of crimes in
the doctrine of Criminal Law.

Keywords: Same criminal offence, insult crimes, aggregation of
offences, criminal justice.



EDINILMiS MALLARA EKLENECEK DEGERLER VE
BU DEGERLERIN BEDELINIiN HESAPLANMA ANI
HUSUSUNDA BAZI YARGITAY KARARLARININ
DEGERLENDIRILMESI

THE ANALYSIS OF A NUMBER OF DECISIONS OF TURKISH
COURT OF CASSATION ON THE ISSUE OF THE VALUES
THAT SHALL BE ADDED TO THE ACQUIRED PROPERTY

AND TIME OF CALCULATION OF THEIR VALUES

Dr. Tug¢e ORAL*

oz

Calismada oncelikle edinilmis mallara hesapta eklenecek
degerler {izerinde durulmus TMK m. 229/1 b. 1 ve 2 arasindaki farka
deginilmis; ardindan TMK m. 235/2°nin diizenlenmesinin altinda
yatan sebep ortaya konulmaya calisilmistir. Sonrasinda, Yargitay’in
vermis oldugu kararlar incelenmis, Yargitay’in neden igtihat
degistirdigi lizerinde durulmus ve mevcut ictihadinin iddia edildigi
gibi adaleti saglayip saglamadig1 degerlendirilmistir. Bu esnada Tiirk-
Isvigre kanun koyucusunun, TMK m. 235/2’de (ZGB m. 214/2) neden
TMK. m. 235/1’den (ZGB m. 214/1) farkli bir tutum sergiledigi
sorusunun cevabl aranmig ve esasinda bulmus oldugu isabetli
¢oziimiin Tiirk uygulamasinda gerektigi gibi yerine getirilip
getirilmedigi, doktrinde savunulan goriisler ile ve Isvicre Federal
Mahkemesi’nin vermis oldugu kararlarin 1518inda degerlendirme
yapilmak suretiyle sorgulanmistir. Son olarak, iilkemizde yasanan
fiyat dalgalanmalar1 karsisinda aralarindaki mal rejimi tasfiye edilen

* Makalenin Gelis Tarihi  :26/05/2020

Makalenin Kabul Tarihi : 09/07/2020
Dr., Ankara Universitesi Hukuk Fakiiltesi Medeni Hukuk ABD Ogretim
Elemani, e-mail: tugce.oral@ankara.edu.tr.
ORCID: https://orcid.org/0000-0001-9855-2329
Bu makalede kullamlan Isvigre hukukuna iliskin kaynaklarin birgogunu,
makalenin yazimi esnasinda yasanan kiiresel pandemiye ragmen tarafima
saglayan Dr. Christa Kissling’e ¢ok tesekkiir ederim.



esler acisindan hakkaniyete aykirilik olusturmayacak sekilde edinilmis
mallara hesapta eklenecek degerlerin hangi tarih esas alinarak nasil
hesaplanmas1 gerektigi hususunda bir gorlis ortaya konulmaya
calisilmustir.

Anahtar Kelimeler: Edinilmis mallara katilma rejiminde
eklenecek degerler, Eklenecek degerlerin hesaplanma ani, TMK m.
229/1, TMK m. 235/2.

ABSTRACT

In this study, I begin by discussing the values that shall be added
to the acquired property according to the Art. 229 Para. 1 of the
Turkish Code of Obligations (TCO) and the underlying reason for
enacting Art. 235 Para. 2 of the TCO. In addition, I will analyze the
decisions of Turkish Court of Cassation and comment whether its new
decisions secure the justice or not. During this procedure, I will seek
an answer to the question of why Turkish-Swiss lawmakers adopted a
different attitude in Art. 235 Para. 2 then its first Paragraph and
examine if the lawmakers’ sagacious solution is fulfilled in the
Turkish practice by commentating its decisions in the light of the
opinions enounced in the doctrine and the decisions of Swiss Federal
Court. Finally, I will endeavor to put forward an opinion on the issue
of how and by grounding on which date the values that shall be added
to the acquired property should be calculated in order to secure the
equity for the spouses in the face of price fluctuations.

Keywords: values that shall be added to the acquired property,
the time of calculation of the values that shall be added, Art. 229 Para.
1 TCO, Art. 235 Para. 2 TCO.



BILDIRIMSiZ CALISTIRILAN SIGORTALININ
iS KAZASI VE MESLEK HASTALIGI NEDENIYLE
ISVERENIN 5510 SAYILI KANUNUN 23. MADDESINE GORE
SORUMLULUGU

EMPLOYER’S LIABILITY IN ACCORDANCE WITH ARTICLE
23 OF LAW NO. 5510 DUE TO THE OCCUPATIONAL
ACCIDENT AND OCCUPATIONAL DISEASE OF THE INSURED
EMPLOYEE WORKING WITHOUT A STATEMENT OF
EMPLOYMENT

Halil OZDEMIR"
oz
Isverenin 5510 sayili Kanun 23. madde kapsamindaki
sorumlulugu kusursuz sorumluluk esasina dayanir. Isverenin 23.
madde kapsaminda sorumlu tutulabilmesi igin ige giris bildirgesinin
siiresinde verilmemesi ve bildirimsiz calisan is¢inin is kazasina
ugramast veya meslek hastaligina yakalanmasi gerekmektedir. 23.
maddedeki diizenleme, isverene uygulanan medeni ceza niteligindedir
ve kayit disiligi onlemek amacini tagir. Kurumun alacagi kanundan
dogan bagimsiz bir alacak hakkidir. Asil isveren, isveren vekili ve
gecici igveren de 23. madde kapsaminda igveren gibi sorumlu tutulur
ve igveren ile birlikte miiteselsil sorumludurlar. Kanunun metninde,
Kurumun 23. maddeye dayali alacigmin 21. maddedeki alacagindan
bagimsiz olarak ayrica alinacagi ongoriilmesine ragmen Yargitayca
her iki madde alacagi, haklarin yarismasi olarak degerlendirilerek tek
tazmin hakk:i kabul edilmektedir. Yine Yargitay uygulamasina gore
igsverenin  23. madde sorumlulugundan hakkaniyet indirimi
yapilmaktadir.
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Bu yazida 23. maddenin amaci, hukuki niteligi, riicu sartlart ve
yapilan tartismalar lizerinde durulmustur.

Anahtar Kelimeler: 510 sayili Kanun 23. madde, ise giris
bildirgesi, is kazasi, meslek hastaligi, igveren, asil isveren, alt igveren,
isveren vekili, gecici ig iliskisi, miiteselsil sorumluluk, hakkaniyet
indirimi, haklarin yarismasi.

ABSTRACT

The liability of the employer under Article 23 of Law n0.5510 is
based on principle of strict liability. In order to hold the employer liable
under Article 23, the employer must not have given notice of
employment in time and the worker who is working without a
notification must suffer an occupational accident or have an occupational
disease. The regulation in Article 23 is a civil punishment imposed on the
employer and aims to prevent informal employment. The receivable of
the institution is an independent receivable claim arising from the law.
The principal employer, the employer’s representative and the temporary
employer shall be held liable in the same manner as the employer under
Article 23 and shall be jointly liable with the employer. In the text of the
law, although it is foreseen that the receivables based on Article 23 will
be collected separately from the receivables in Article 21, the Court of
Cassation considers both receivables in two articles as a competition of
rights and one right of compensation is accepted. Again, according to the
Court of Cassation, the employer is entitled to an equity discount due to
the liability of Article 23.

In this text, the objective, the legal characteristics, the withdrawal
terms of the 23th article and the discussions made about it are elaborated.

Keywords: Article 23 of Law no. 5510, certificate of
employment, occupational accident, occupational disease, employer,
principal employer, sub-employer, the employer’s representative,
temporary employment relationship, joint liability, equity discount,
competition of rights.



ORGUTE YARDIM SUCU
OFFENCE OF AIDING THE CRIMINAL ORGANIZITION

Mustafa KURTARAN"®

oz
Orgiitlii sucluluk, siyasi, sosyal, ekonomik, giivenlik ve benzeri
yonlerden toplumsal hayatin her alaninda tehlikelere neden olmaktadir.
Kamu diizeni ve giivenligine karsi olusturduklar1 yiiksek tehlike ile
miicadele  edebilmek i¢cin mevzuatta gerekli  diizenlemeler
yapilmaktadir. Suc orgiitleri ile miicadeledeki zorluklar nedeniyle

mevzuatta 6zel sorusturma ve kovusturma usulleri ile yaptirimlara yer
verilmistir.

5327 sayilhi Tirk Ceza Kanununun (TCK’nin) 220’nci
maddesinde “su¢ islemek amaciyla oOrgilit kurma” baglhigr altinda
orgiitlii sucluluga iliskin genel ve tamamlayici nitelikte bir diizenleme
yapilmistir. Buna gore, suc islemek amaciyla orgiit kurulmasi, heniiz
somut olarak bir su¢ islenmemis olsa dahi tehlikeliligi nedeniyle sug
olarak diizenlenmistir. Maddede orgiit kurma ve yonetme ile Orgiite
tiyelik suglar1 diizenlenmis olup, ayni maddenin yedinci fikrasinda
orgiite liye olmamakla birlikte orgiite bilerek ve isteyerek yardim etme
sucu da bagimsiz bir sug olarak diizenlenmistir.

Silahl1 ter6r Orgiitii sugunu diizenleyen 5237 sayili TCK’nin
314’lincii maddesinin T{giincli fikrasindaki “su¢ islemek amaciyla
orgiit kurma sucuna iliskin diger hiikiimler, bu su¢ agisindan aynen
uygulanir.” seklindeki agik diizenleme nedeniyle orgiite yardim
sucuna iliskin TCK’nin 220’inci maddenin yedinci fikrasindaki
diizenleme terdr orgiitiine yardim sucu i¢in de aynen uygulanir.

Makalemizin konusu, 5237 sayili TCK’nin 220’nci maddesinin
yedinci fikrasinda diizenlenen “Grgiite yardim” sugudur. Bu kapsamda,
orgiite yardim sucu detaylica incelenmistir.
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Anahtar Kelimeler: Orgiitlii sugluluk, Orgiit, su¢ 6rgiitii, teror
orgiitli, Orgilite yardim etme

ABSTRACT

Organized criminality poses significant dangers in all areas of
social life in terms of political, social, economic, security and similar
aspects. Necessary arrangements are made in the legislation to combat
the high danger posed to public order and security. Due to the
difficulties in combating crime organizations, special investigations and
prosecution procedures and sanctions are included in the legislation.

In Article 220 of the Turkish Penal Code No. 5327, a general and
complementary regulation regarding organized crime has been made
under the heading of “establishment of an organization to commit a
crime”. Accordingly, the establishment of an organization for the purpose
of committing a crime was regulated as a crime due to the importance of
its dangerousness even if a crime has not been concretely concluded.

In the article, the crimes of establishment and management of the
organization and membership of the organization were regulated and
the crime of helping in the seventh paragraph of the same article was
regulated as an independent crime. In the third paragraph of article 314
of the Turkish Penal Code No. 5237, which regulates the crime of the
armed terrorist organization, “Other provisions related to the crime of
establishing an organization in order to commit a crime are applied
exactly in terms of this crime.” the regulation in the seventh paragraph
of Article 220 of the TCK regarding the crime of providing material
support to a organization due to the clear regulation is also applied for
the crime of providing material support to a terrorist organization.

The subject of our article is the “Providing material support to
an organization” crime regulated in the seventh paragraph of article
220 of the Turkish Penal Code No. 5237. In this context, the crime of
providing material support to an organization was examined in detail.

Keywords: Organized criminality, Organization, Criminal
organization, Terrorist organization, Providing material support,
providing material support to an organization



YENI TiP KORONAVIRUS SALGINI (COVID-19) SEBEBIYLE
ULKEMIZDE GETIRILEN BAZI DUZENLEMELERIN
ISYERI KiRA BEDELININ ODENMESINE ETKIiLERIi

UZERINE BiR DEGERLENDIiRME

AN EVALUATION ABOUT THE EFFECTS OF THE SOME

REGULATIONS MADE IN OUR LAND IN TERMS OF THE

NOVEL CORONAVIRUS PANDEMIC (COVID-19) TO THE
PAYMENT OF THE BUSINESS PREMISES’ RENTAL

Umit flker OZCAN®
oz
2019 yilinin sonlarinda Cin Halk Cumhuriyeti’nin Hubei
eyaletinin baskenti Wuhan’da ortaya ¢ikan Yeni Tip Koronaviriis
Hastaligt (COVID-19) sebebiyle ¢ok sayida iilke etkilenmis ve 11
Mart 2020 tarihinde Birlesmis Milletlere bagli Diinya Saglhk
Orgiitiiniin kiiresel capta pandemi ilan etmesiyle isin ciddiyeti daha da
ortaya ¢ikmistir. Bu salgin sonrasinda diger {ilkelerde oldugu gibi
tilkemizde getirilen ciddi tedbirler dolayisiyla {ilkemiz sosyal,
kiltiirel, psikolojik ve ekonomik olarak etkilenmistir. Ekonomik
etkileri incelendiginde bunlardan birinin isyeri kira bedelinin
Odenmesi ile ilgili oldugu goriilmektedir. Bu ¢alismada, salginin isyeri
kira bedelinin 6denmesini nasil etkiledigi ve bu etkiler sebebiyle hangi
hukuki kavramlarin uygulama alan1 bulacagi incelenmistir.

Anahtar Kelimeler: Yeni tip koronaviriis, salgin, ekonomik
etkiler, igyeri kiralari.

ABSTRACT

Towards the end of 2019, a great number of countries have been
affected in terms of novel coronavirus disease (COVID-19) that was
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occured in Wuhan, the capital city of Hubei province of People’s
Republic of China (PRC). World Health Organisation of UN declared
COVID-19 as a pandemic globally on the 11™ March of 2020, thereby
the disease has been noticed as a severe issue all over the world. Due
to strict precautions taken in our land just like other countries, it has
been affected socially, culturally, psychologically and economically.
One of the economical effects is regarding the payment of the business
premises’ rental. In this study, how the outbreak has been affected the
payment of the rental and which legal concepts will be applied are
analysed.

Keywords: Novel coronavirus, outbreak, economical effects,
business premises’ rental.



ANONIM SIRKETLERDE YONETIM KURULU
KARARLARININ GECERSIZLIiGi

INVALIDITY OF BOARD OF DIRECTORS DECISIONS IN
JOINT STOCK COMPANIES

Ufuk UNLU*

oz
Anonim sirketin yonetim ve temsil organi yonetim kuruludur.
Yonetim kurullar1 hukuki islem niteliginde karar alarak gorevlerini
icra ederler. Bu bakimdan, yonetim kurulu kararlarinin gegerliligi,
hukukun genel prensipleri ve yasal mevzuatta yer alan diizenlemeler
kapsaminda degerlendirilir. Literatiirde yonetim kurulu kararlarinin
gecersizlik halleri; yok hiikmiinde olma, butlan ve iptal edilebilir
kararlar olarak siralanmistir. S6z konusu haller, nedenleri ve
dogurdugu sonuglar bakimindan birbirlerinden ayrilirlar. Bu itibarla,
gecersizlik hallerinin hangi durumlarda ortaya ¢ikacagi, etki alaninin

genisligi, uygulamasi, meydana getirdigi sonucglar ve birbirlerinden
farklar1 yazimiz igerisinde ele alinacaktir.

Anahtar Kelimeler: Anonim Sirket, Yonetim Kurulu, Yokluk,
Butlan, Iptal Edilebilirlik.

ABSTRACT

The management and representation body of the Joint Stock
Company is the board of directors. The boards of directors take
decisions in the nature of legal action and carry out their duties. In this
respect, the validity of the decisions of the board of Directors is
evaluated within the scope of the general principles of law and the
regulations contained in the legal legislation. In the literature, the
invalidity of board decisions are listed as non-adjudication, butlan and
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repeatable decisions. The cases in question are separated from each
other in terms of their causes and consequences. Therefore, in which
cases of invalidity will occur, the breadth of the domain, its application,
its results and their differences will be discussed in our article.

Keywords: Joint Stock Company, Board Of Directors, Absence,
Nullity, Cancelability
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