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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baslayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢ ayda bir olmak {izere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayinlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yayinlanip ya-
yinlanmayacagina Yaym Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢aligmalar yayim-
lamaktir.

4. Yazilarin; 6zgiin, bagka bir yerde yayimlanmamis veya ya-
yimlanmak {izere gonderilmemis olmas1 gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk ya-
zara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢alisma niteligini tastyamayacak olgiide ki-
sa ya da makale formatinin sinirlarini agacak sekilde uzun olmamalidir.

8. Derginin yazi1 dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanci dilde yazilara da yer verilir. Yazi, Tiirkge veya yabanci diller-
den herhangi birinde yazilmis olsa dahi 13 kelimeyi agsmayan “baglik”™,
150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime aras1 “anahtar ke-
limelerin (keywords)” bulunmasi gerekir. Makalenin ad1, “6zi, anah-
tar kelimeleri, keywords ve abstract bilgileri Tiirkce ve Ingilizce ola-
rak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin basina ek-
lenip, Tiirkce veya Ingilizce olarak yazarlari tarafindan makale ile
birlikte gonderilir.

9. Yazar, adi ve soyadini, unvanini, gérev yaptigir kurumu, ileti-
sim adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numa-
rasin1 (ORCID) ¢alismasinin basina ekleyecegi ilist kapak sayfasi ile
birlikte bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kim-
lik numarasint (ORCID) yazmamasi/unutmasi durumunda makalesi
yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iliskin



bilgileri igeren kapak sayfasi bulunan, digerinde bulunmayan iki niis-
ha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 12 punto;
dipnotlarda tek satir aralig1 ile 10 punto kullanilarak Times New Ro-
man, normal stil karakterinde yazilmali, metin iki yana yaslanmali,
sayfanin tim kenarlarinda 2,5 cm bosluk birakilmalidir. Baslik ve alt
basliklar disinda koyu (bold) yaz1 karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralart noktalama isa-
retlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi ve
adinin sadece bas harfleri biiylik olur. Verilen kaynak kitap ise kitabin
ad1, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale adr ¢ift
tirnak i¢ine alinir. Ancak makalenin yer aldig1 eserin basim yeri ve tarihi-
nin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise makale
yazarmin soyadi adi, makale adi, dergi ad1 ve sayisi, hangi tarihte ve han-
gi siteden erisildigi bilgilerine sirast ile yer verilir. Tim gondermeler ya-
zarm soyad1 yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale i¢in 6rnek: Demir, Mehmet: “Hakime Hukuki Sorum-
lulugu Nedeniyle Ac¢ilan Tazminat Davas1”, (AUEHFD, C.VII,
S. 2003/3-4, 5.805-861), s.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz, s.20.

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakg¢a; metin
icindeki ilk (tam) atiflar, “yazarin soyadi, ad1” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agi-
lan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, s.805-861).



12. Makalede “anlatim plani”na veya “i¢indekiler’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin sonun-
da yer almalidir.

14. Makale yayimlanmak tizere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklar1 ve bu haliyle “basila” verdikleri kabul edilir. Bilim-
sellik dlciitlerine uyulmadig1 ve olaganin iizerinde yazim yanlislarinin
tespit edildigi yazilar, Yayin Kurulu tarafindan geri ¢evrilir. Makale,
Yargitay Dergisi yayin ilkelerine uygun degilse reddedilir. Reddedilen
yazilar yazarma iade edilmez. Yaym Kurulunun izni olmadik¢a ha-
kemlik siirecine baslandiktan sonra makale geri ¢ekilemez, baska yer-
de yaymlanamaz.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishasi hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi hakem-
ler tarafindan uygun bulunmadig: takdirde durum yazara bildirilir.
Hakem raporlar1 esashi diizeltme iceriyorsa; rapor, hakem ad1 belirtil-
meksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler ¢er-
cevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosu-
luyla makale yayimlanir. Hakemlerin raporlarinin olumsuz olmasi
durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayil
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarinca Ode-
necek Telif ve Islenme Ucretleri Hakkinda Ydénetmelik” cercevesinde
telif ve hakem ftcreti 6denir. Yazilar yayimlanmak tizere kabul edildi-
gi takdirde, elektronik ortamda tam metin olarak yayimlamak da dahil
olmak {izere tiim yayin haklar1 Yargitay Dergisi'ne aittir. Yazarlar telif
haklarin1 Yargitay Dergisi’ne devretmis sayilir. Elektronik yayim igin
ayrica telif iicreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.



19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mev-
zuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir
yazilar hakeme gonderilmeyip, Yayin Kurulu karar1 ile yayimlanir.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, ha-
kem raporlar1 arasinda ¢eliski olmasi halinde editdriin goriisii dogrul-
tusunda veya iigilincii bir hakem raporu alindiktan sonra Yaym Kuru-
lu'nun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numara-
s1 verilir.

22. Dergiye yaymlanmak iizere makale gonderen yazar yukari-
daki yayin ilkelerini kabul etmis sayilir.



JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the



other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime

Hukuki Sorumlulugu Nedeniyle Acilan Tazminat Davas1”,
(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlar1, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.



Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
is”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author,
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be



owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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ISE iADE DAVASININ HUKUKI NiTELiGi VE
ICRASI KONUSUNDA DEGERLENDIRMELER

CONSIDERATIONS ABOUT THE LEGAL NATURE AND
EXECUTION OF THE REINSTATEMENT SUITS

Prof. Dr. Cenk AKIL*
oz
Ise iade davasinda isveren tarafindan gecerli bir sebep gdsteril-
mediginin yahut gosterilen sebebin gecerli olmadiginin belirlenerek
feshin gecersizligine karar verilmesi durumunda igveren se¢im hakki-
na sahiptir. Buna gore, igveren ya is¢iyi ise baslamasi i¢in davet ede-
cek ya da ona Kanun’da hilkkme baglanan haklarin1 6deyecektir. Bahsi
gegen davanin hukuki niteligi tartigmalidir. Kanunun lafzini esas alan
bir goriise gore ise iade davasi tespit davasinin gériiniim bi¢imlerinden
biridir. Buna karsilik, bu konuda eda davasi ve insai dava goriisleri de
ileri siiriilmektedir. ise iade davasinin hukuki niteligi hakkindaki go-
rlis ayrilig1 etkisini dava hakkinda verilen kararin icrasinda da goster-
mektedir. Ayni sey, ise iade davasi agilmadan evvel bagvurusu zorun-
lu hale getirilmis bulunan arabuluculuk sonucunda taraflarin anlagma-
lar1 bakimindan da gecerlidir. Caligmada 6nce ise iade davasinin hu-
kuki niteligi hakkinda ileri siiriilen goriislere yer verilecek daha sonra
davanin kabulii durumunda verilen karar ile arabulucu nezdinde imza-
lanan anlagma belgesinin icra kabiliyeti lizerinde durulacaktir.

Anahtar Kelimeler: Is hukuku, is¢inin gegerli bir sebep olma-
dan isten ¢ikarilmasi, ise iade davasi, ise iade ilami, cebri icra

ABSTRACT

Makalenin Gelis Tarihi : 29/11/2020
Makalenin Kabul Tarihi : 07/07/2021
*  Beykent Universitesi Hukuk Fakiiltesi
e-mail: akilcenk@hotmail.com
ORCID: https://orcid.org/0000-0003-3662-0124



In the case of suing for reinstatement, the employer has the right to
choose if a valid reason has not been given by the employer or if the
reason shown is not valid and the invalidity of the termination is decided.
Accordingly, the employer will either invite the employee to start work or
pay him his rights, which are governed by the law. The legal nature of the
case in question is controversial. According to an opinion based on the
word of the law, the reinstatement suit is one of the forms of appearance
of a detection case. In contrast, the suing for the action for performance
and the construction case opinions are also being put forward in this
regard. The difference of opinion on the legal nature of the reinstatement
suit also shows its effect in the execution of the decision made on the case.
The same applies to the agreements of the parties as a result of mediation,
whose application was made mandatory before the restitution case was
filed. In this study, we will first focus on the opinions put forward about
the legal nature of the reinstatement suit, and then we will focus on the
ability to execute the decision made in the case of acceptance of the case
and the document of the agreement signed by the mediator.

Keywords: Labor law, unfairly dismissed of the employee,
reinstatement suit, order for reinstatament, compulsory execution



TiCARI UYUSMAZLIKLARDA VE
TUKETICIi UYUSMAZLIKLARINDA ITIRAZIN iPTALI
DAVASININ DAVA SARTI ARABULUCULUK
KAPSAMINDA BULUNUP BULUNMADIGI MESELESI

IN COMMERCIAL DISPUTES AND CONSUMER DISPUTES
THE ISSUE OF WHETHER ACTION FOR ANNULMENT OF
OBJECTION IS IN THE SCOPE OF MEDIATION AS THE
CONDITION OF LITIGATION

Prof. Dr. ibrahim OZBAY*
Dr. Ogr. Uyesi Murat ERDEM**

(074
Hukuk Uyusmazliklarinda Arabuluculuk Kanunu’nun yiirtirliige
girdigi 2012 yilindan itibaren itirazin iptali davasinin ihtiyari arabulucu-
luga elverisliligi hususu doktrin ve yargi kararlarinda tartisilmis ve dava
sartt arabuluculugun yiirtirliige girdigi 2018 yilindan itibaren de sz
konusu tartigmalar artmistir. Bu tartismalarin 6zellikle ticari uyusmaz-
liklarin dava sart1 arabuluculuk kapsaminda olup olmadigir konusunda
yogunlastig1 goriilmektedir. Buna karsilik, Bolge Adliye Mahkemeleri-
nin bu konudaki farkli ve geligkili i¢tihatlarinin bulunmasi tizerine Yar-
gitay 23. Hukuk Dairesi’nin 04. 12. 2020 tarih ve 1943/ 4052 Sayil
“Bolge Adliye Mahkemeleri Hukuk Dairelerinin Nitelikteki Kararlar
Arasindaki Uyusmazligin Giderilmesine (dogru ifadeyle kararlar ara-
sindaki ¢eliskinin giderilmesine) Yonelik karar1” bu tartigmalara son
vermistir. Bundan sonra ticari nitelikteki itirazin iptali davalarinda dava

Makalenin Gelis Tarihi : 29/11/2020

Makalenin Kabul Tarihi : 07/07/2021

*  Tokat Gaziosmanpasa Universitesi Hukuk Fakiiltesi, Medeni Usul ve icra-iflas
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acilmadan 6nce arabuluculuga bagvurulmasinin dava sart1 olarak arabu-
luculuk kapsaminda oldugu (yani arabuluculuga basvurunun zorunlu
oldugu) konusundaki tereddiitler ortadan kalkmustir.

Daha sonra ise 2020 yilindan itibaren tiiketici uyusmazliklari ba-
kimindan agilacak itirazin iptali davasi dava sart1 arabuluculuk kapsami-
na dahil edilmistir. Zira TKHK m. 73/ A hiikmiinde, tiiketici mahkeme-
lerinin gorev alania giren uyusmazliklarda dava sart1 arabuluculuk dii-
zenlenmistir. Su halde, itirazin iptali davasi agilmadan 6nce arabulucu-
luga basvurmak (TKHK m. 73/A, f. 1’deki istisnalar disinda) dava sart1
arabuluculuk kapsaminda olacaktir. Bu konuda gerek doktrin gerekse
kazai ictihatlar bakimindan bir tereddiit yasanmadig1 sylenebilir.

Anahtar Kelimeler: Itirazin iptali davasi, ticari uyusmazlik,
tiikketici uyusmazIigi, ihtiyari arabuluculuk, dava sart1 olarak arabulu-
culuk, zorunlu arabuluculuk, eda (tahsil) davasi, Tiiketicinin Korun-
mast Hakkinda Kanun.

ABSTRACT

Since 2012, when the Law on Mediation in Legal Disputes came
into effect, the eligibility for voluntary mediation of the action for
annulment of objection has been discussed in the doctrine and judicial
decisions, and since 2018, when the case clause mediation entered into
force, the aforementioned discussions have increased. It is seen that
these discussions are especially focused on whether commercial
disputes are within the scope of the case clause of mediation. On the
other hand, due to the different and contradictory jurisprudence of the
Regional Courts of Appeal (BAM) on this issue, the Court of
Cassation (Yargitay)'s 23rd Civil Chamber's decision dated
04.12.2020 and numbered 1943/4052 to Settle the Conflict between
the Judgments of the Regional Courts of Law No. The resolution on
“the resolution of the contradictions” put an end to these discussions.
Henceforth, the hesitations regarding the application of mediation
before the case is within the scope of mediation as the condition of the
case (that is, the application for mediation is mandatory) in cases of
annulment of the commercial objection has been removed.



Later, as of 2020, the lawsuit clause for the cancellation of the
objection to be filed in terms of consumer disputes was included in the
scope of mediation. Because Turkey Consumer Protection Act
(TCPA) in the Art 73 / A, the term of mediation is regulated in
disputes that fall under the jurisdiction of consumer courts. In this
case, applying for mediation before filing a lawsuit for annulment of
the objection (except for the exceptions in Turkey Consumer
Protection Act- TCPA, Art. 73 / A, f. 1) will be within the scope of
mediation. It can be said that there is no hesitation in this regard in
terms of either doctrine or accidental case law.

Keywords: Action for annulment of objection, commercial
dispute, consumer dispute, voluntary mediation, mediation as a
condition of action, compulsory mediation, collection lawsuit, Law on
Consumer Protection



IDARI CEZANIN ANAYASAL DAYANAKLARI,
SINIRLARI VE GEREKLILIiGi

THE CONSTITUTIONAL BASES OF ADMINISTRATIVE
PENALTY, LIMITATIONS AND NECESSITY OF IT

Dr. Ogr. Uyesi Hasan DURSUN*
oz

1961 Anayasasinin aksine, 1982 Anayasasinda, daha somut bir
deyisle, Anayasanin 38. maddesinin 10. fikrasinda, idari ceza acikca
anayasal bir dayanaga kavusturulmustur. Aslinda idari cezanin agik bir
anayasal dayanagi bulunmamasi, idari cezanin anayasal olarak yasak-
land1g1 anlamini tagimaz. Bu baglamda idari cezaya kars1 yargi organina
bagvuru hakki taninmasi kosuluyla erkler ayriligr ilkesi idari cezanin
aleyhine olarak ileri siiriilemez. 1982 Anayasasinda idari cezanin agik
bir anayasal dayanag bulunsa da onun birtakim anayasal sinirlar1 bu-
lunmaktadir. Bu sinirlardan bir kismi salt idari cezaya 6zgii iken bazi
sinirlar hem adli hem de idari ceza bakimindan ortaktir. Daha agik bir
deyisle, idari ceza ile 6zgiirliigli sinirlandirict bir ceza verilememesi ve
Anayasada yalnizca yargic karartyla hak ve 6zgiirliigiin sinirlandirilabi-
leceginin belirtildigi hallerde idari cezayla hak ve 6zgiirliigiin sinirlan-
dirllmamasi salt idari cezaya 6zgii anayasal smirlari olustururken Ana-
yasanin mutlak dokunulmaz olarak belirttigi alanlar ile kimseye iskence
ve eziyet edilemeyecegi, kimsenin insan haysiyetiyle bagdasmayan bir
cezaya tabi tutulamamasi ilkesi, adli ve idari cezanin ortak nitelikteki
anayasal sinirlarini olusturur. Bu ¢alismada temel olarak idari cezanin
tiirlerinden halka yonelik idari ceza iizerinde durulmustur. Halka yone-
lik idari cezanin saglam bir kuramsal dayanagi bulunmamasina karsin
soz konusu ceza daha ¢ok yerindelik, siyasi veya uygulamaya yonelik
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gerekeelerle yaygin olarak uygulama alani1 bulmaktadir. Bu baglamda;
AB normlarina uyum gereksinimi, devletin “sosyal devlet” niteligine
blirlinmesi, bagimsiz idari otoritelerin kurulmasi, idari cezanin kamu
diizeni ve yararmin kurulmasina yardimeci olmasi ve egitici bir isleve
sahip olmasi, devlet ve toplum yasaminda goriilen degisikliklere uyum
ve hizli hareket etme ihtiyaci, bazi suclarin mahkemece yargilanip ceza
verilmesinin uygun olmamasi, idare hukukunun “kendisine 6zgii” ve
tekmil bir yaptirim sistemine sahip olmasi, depenalizasyon yapilmasi
geregi, hapis cezasinin ve cezaevinin bizatihi kotiiliik kaynagi olmasi ve
pratik nedenler s6z konusu gerekgeleri olusturmaktadir.

Anahtar Kelimeler: Idari ceza, halka yonelik idari ceza, is-
kence ve eziyet yasagi, insan haysiyetiyle bagdasmaz ceza yasagi,
sosyal devlet, depenalizasyon.

ABSTRACT

Contrary to the 1961 Constitution, at the 1982 Constitution, more
concretely, at the Article 38, paragraph 10, administrative penalty is
placed a clear constitutional basis. Indeed, there is no clear constitutional
basis for the administrative penalty does not carry the meaning there is a
constitutional prohibition against to the administrative penalty. Within
that context, separation of powers principle cannot be asserted against to
the administrative penalty provided that there is an application right for
the judicial body against to the administrative penalty. Although there is
a clear constitutional basis for the administrative penalty, administrative
penalty has subject some constitutional limitations. For those, some
limitations unique to the only to the administrative penalty, the others
common both judicial penalty and administrative penalty. More
concretely, the prohibition of imposing any sanction resulting in
restriction of personal liberty and in cases where it is stated in the
Constitution that the right and freedom may be restricted only by the
decision of a judge, not being a limitation the right and freedom by
administrative punishment are constitutional limitation peculiar only to
the administrative penalty, while spheres stated by the Constitution as
absolute inviolability and the prohibition of torture or maltreatment and
penalty or treatment incompatible with human dignity are constitutional
limitations common both for the judicial penalty and administrative



penalty. In that study, basically is dwelled upon publicly targeted
penalties that constitutes one type of administrative penalty. Although
there is no solid theoretical foundation for the publicly targeted penalties
those penalties rather find the commonly application area with the
expediency, political or practical reasons. In that context, the need to
comply with the EU norms, assuming the state as a “welfare state”, the
establishment of independent regulatory bodies, helping the
administrative penalty for the establishing public order and the public
interest and having an educational function of it, the need to adapt to
changes in the state and community life and to act quickly, it is not
appropriate to stand trial and punish some crimes by courts, having an
unique and exclusive sanction system of administrative law, the need of
the depenalization, to become source of evil imprisonment and prison
itself and practical causes form the said reasons.

Keywords:  Administrative  Penalty, Publicly Targeted
Administrative Penalty, Prohibition of Torture and Maltreatment,
Prohibition of Punishment Incompatible with Human Dignity, Welfare
State, Depenalization.



BAGLI TUKETICi KREDIiSi SOZLESMESININ UNSURLARI

COMPONENTS OF LINKED CONSUMER
CREDIT AGREEMENT

Dr. Ogr. Uyesi Miige UREM*
(074

6052 sayili Tiiketicinin Korunmasi Hakkinda Kanun m. 30 (1) ve
(2) hiikkmiine gore bagl kredi so6zlesmesi; tliketici kredisinin miinhasi-
ran belirli bir malin veya hizmetin tedarikine iliskin bir s6zlesmenin
finansmani i¢in verildigi ve bu iki s6zlesmenin objektif acidan ekono-
mik birlik olusturdugu soézlesme olup ekonomik birligin varligi; satict
veya saglayicinin tiiketici i¢in krediyi finanse ettigi; {iglincii bir tarafca
finanse edilmesi durumunda, kredi verenin kredi s6zlesmesinin imza-
lanmasi1 veya hazirlanmast ile ilgili olarak satic1 veya saglayicinin hiz-
metlerinden yararlandigi; belirli bir mal veya hizmetin verilmesinin
kredi sozlesmesinde acik¢a belirtildigi, durumlarindan en az birinin
varligi halinde kabul edilir. Bu ¢alismanin konusunu, anilan hiikiimde
diizenlenen bagh tiiketici kredisi sdzlesmesinin unsurlarini saptamak
olusturmaktadir. Gegerli bir bagl tiiketici kredisi s6zlesmesinin kurulup
kurulmadig1 yoniindeki uyusmazliklara gliniimiizde siklikla rastlanmak-
la birlikte uyusmazliklarin ¢éziimiinde, kanun hiikmiinde yer aldigi
tizere “ekonomik birlik” ifadesinin irdelenmesi 6nem tasimaktadir. Bu
kapsamda c¢aligsmada, bagl tiiketici kredisi s6zlesmesi kavrami ve ti¢
koseli iligki 6zelligi ele alindiktan sonra kanunun 30 (1) ve (2) hiikiim-

leri geregince sdzlesmenin unsurlariin agiklanmasi amaglanmaistir.

Anahtar Kelimeler: Tiiketici, tiiketici kredisi, bagl kredi,
baglh tiiketici kredisi s6zlesmesi, ekonomik birlik, 6502 sayili Tiiketi-
cinin Korunmasi1 Hakkinda Kanun.

Makalenin Gelis Tarihi : 08/06/2021
Makalenin Kabul Tarihi :07/07/2021
*  Maltepe Universitesi Hukuk Fakiiltesi
e-mail: mugeurem@maltepe.edu.tr
ORCID: https://orcid.org/0000-0002-4143-5575



ABSTRACT

Under the Law on Consumer Protection numbered 6052, Art. 30
(1) and (2), linked credit agreement means a credit agreement where the
credit in question serves exclusively to finance an agreement for the
supply of specific goods or the provision of a specific service, and those
two agreements form, from an objective point of view, a commercial
unit; minimum one of them; a commercial unit shall be deemed to exist
where the supplier or service provider himself finances the credit for the
consumer or, if it is financed by a third party, where the creditor uses
the services of the supplier or service provider in connection with the
conclusion or preparation of the credit agreement, or where the specific
goods or the provision of a specific service are explicitly specified in
the credit agreement. The subject of this study is to determine the
elements of linked credit agreement under such article. Although
disputes on whether abinding linked credit agreement has been
established or not are often seen nowadays, it is important to discuss the
concept of “economic unity” under the Article for the resolution of such
disputes. In this regard, the aim of this study is to explain the elements
of the agreement in accordance with Articles 30 (1) and (2) of the
Law, after analysing the term of the linked credit agreement and its
triangular relationship.

Keywords: consumer, consumer credit, linked credit, linked
consumer credit agreement, commercial unit, Code on the Protection
of the Consumer numbered 6502,



BOLGE ADLIYE MAHKEMESI CEZA DAIRESI
KARARLARINA KARSI YAPILAN ITIRAZIN INCELENMESI

EXAMINATION OF THE OBJECTION AGAINST THE
DECISIONS OF THE CRIMINAL DIVISION OF THE
REGIONAL COURT OF JUSTICE

Mustafa ARTUC*
(074
5271 sayili Ceza Muhakemeleri Kanunu’nun 308/A. maddesin-
de “Bélge Adliye Mahkemesi Cumhuriyet Bagsavciligi’nim Itiraz Yet-
kisi” baslig1 altinda yer alan diizenleme ile bolge adliye mahkemesi
ceza dairelerinin kesin nitelikli kararlarina kars1 bolge adliye mahke-
mesi Cumhuriyet bagsavciliginin re’sen veya istem lizerine yapacagi
itirazin sliresi,incelenmesi,itirazin yerinde goriilmemesi halinde ince-
lenmek tizere gonderilecegi baskanlar kurulu ile kurulun olusumu ve
yapacag incelemenin sekli belirlenmektedir. Bu ¢alisma ile bir taraf-
tan bolge adliye mahkemesi ceza dairesi kararlarina karsi yapilan iti-
razin hukuki niteligi, sebepleri, basvuru sekli, siiresi ve itiraz makami-
na yer verilirken, diger taraftan da itirazin etkileri, inceleme sekil ve
usulleri, inceleme sonucu verilecek kararlara deginilmistir. Bu bag-
lamda bu kurumun uygulamada sagladig1 faydalar tespit edilip kuru-
mun gelistirilebilmesi adina yapilan elestirilerde bulunulmustur.

Anahtar Kelimeler: Bolge adliye mahkemesi, ceza dairesi ka-
rarlari, Cumhuriyet Bagsavciliginin itirazi, itiraz siiresi, itiraz sartlari,
itirazin etkileri.

ABSTRACT
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With the article 308/A of the Criminal Procedure Code No.
5271. the regulation under the title of “Objection Authority of the
Regional Court of Appeals’ Chief Public Prosecutor's Office”, the
duration of the objection to be made by the Chief Public Prosecutor's
Office against the final decisions of the criminal chambers of the
regional court of appeal, ex officio or upon request, its examination,
the composition of the board of presidents and the board to which it
will be sent for review if the objection is not found on the spot, and
the type of examination it will carry out are determined.

In this study, on the one hand, the legal nature of the objection
made against the decisions of the criminal chamber of the regional
court of appeal, its reasons, the form of application, its duration and
the appeal authority, on the other hand, the effects of the objection, the
examination methods and procedures, the decisions to be made as a
result of the examination are mentioned. In this context, the benefits
of this institution in practice were determined and criticisms were
made in order to develop the institution.

Keywords: Regional court of appeal, decisions of the criminal
chamber, objection of the Office of the Chief Public Prosecutor,
duration of objection, conditions of objection, effects of objection.



SALGIN HASTALIGIN KAMU iHALE
SOZLESMELERINE ETKISI

THE EFFECT OF THE OUTSTANDING DISEASE ON
PUBLIC PROCUREMENT CONTRACTS

Ibrahim Ethem SEZER*
oz
Covid-19 salgin hastaligi, kamu ihale sozlesmesinin tarafi olan
yiiklenicinin borcunun ifasini, gegici veya siirekli imkansiz hale ge-
tirmesi durumunda miicbir sebebin varligindan bahsedilir. Bununla
birlikte, covid-19 salgin hastalig1 ve salgin sebebiyle devlet tarafindan
alian tedbirler kimi durumlarda, yiiklenicinin kamu ihale sézlesme-
sinden dogan borcunun ifasini imkansiz hale getirmese de giiclestire-
bilir. Yiiklenicinin edim borcunun ifas1 giiclestiginde salgin hastalik
beklenmeyen bir hal olarak kabul edilebilir. Miicbir sebep durumu
4735 sayili Kanun’da 6zel olarak diizenlemis iken, beklenmeyen hal
(asir1 ifa giigliigii) durumu 6zel olarak diizenlenmemistir. Bu sebeple
yiiklenicinin salgin sebebiyle, ifa giicliigline diistiigii durumlarin da
TBK hiikiimleri baglaminda degerlendirilmesi gerekir.

Covid-19 salgin hastaliginin miicbir sebep veya beklenmeyen
hal olarak kabul edilmesi halinde, dogan hukuki sonuclar biiytlik 6l¢ii-
de benzerlik gostermekle birlikte, asir1 ifa gili¢liigli durumunda, s6z-
lesme bedeli gibi sozlesmenin diger unsurlarinda da gilincelleme
imkan: bulunmasi dikkate alindiginda, sézlesme hukukunun ruhuna
uygun daha esnek bir yontem oldugu kabul edilebilir. S6z konusu
esneklik sayesinde salgin hastalik sebebiyle kamu ihale s6zlesmesinde
bozulan edim dengesi yeniden tesis edilerek, kamu ihale s6zlesmeleri
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ayakta tutularak, beklenen bireysel ve kamusal menfaatlerin gergek-
lesmesi saglanmis olacaktir.

Anahtar Kelimeler: Covid-19, miicbir sebep, beklenmeyen hal,
kamu ihale s6zlesmesi, imkansizlik, uyarlama.

ABSTRACT

Covid-19 epidemic disease is mentioned in the presence of force
majeure if the execution of the debt of the contractor, which is a party
to the public procurement contract, makes it temporarily or
permanently impossible. However, the measures taken by the state
due to the covid-19 epidemic and epidemic may, in some cases, make
it difficult, if not impossible, to fulfill the debt of the contractor arising
from the public procurement contract. An epidemic can be considered
as an unexpected situation when the performance of the contractor's
performance debt becomes difficult. While the force majeure situation
is specifically regulated in the Law numbered 4735, the unexpected
situation (excessive performance difficulty) is not specifically
regulated. For this reason, the situations where the contractor has
difficulty in execution due to the epidemic should also be evaluated in
the context of the provisions of the TCO.

If the Covid-19 epidemic is considered as force majeure or
unexpected, the resulting legal consequences are largely similar, but in
case of excessive performance difficulties, considering the possibility
of updating other elements of the contract such as the contract price, a
more flexible method in accordance with the spirit of the contract law.
Thanks to this flexibility, the balance of performance that was
distorted in the public procurement contract due to the epidemic will
be re-established, and public procurement contracts will be kept alive,
and the expected individual and public interests will be realized.

Keywords: Covid-19, force majeure, unexpected situation,
public procurement contract, impossibility, adaptation.



GOREVI KOTUYE KULLANMA SUCU (TCK m. 257)
MISUSE OF PUBLIC DUTY (TCK art. 257)

Ali Osman ONAR*

oz
Gorevi kotiiye kullanma sugu, 5237 sayili Tiirk Ceza Kanunu’nun
257. maddesinde diizenlenmistir. Gorevinin gereklerine aykiri hareket
ederek ve gorevinin gereklerini yapmakta ihmal veya gecikme gostere-
rek kisilerin magduriyetine veya kamunun zararina neden olan ya da
kisilere haksiz bir menfaat saglayan kamu gorevlisi cezalandirilmakta-
dir. Sug tipinde yer alan “kisilerin magduriyetine veya kamunun zarari-
na neden olma ya da kisilere haksiz bir menfaat saglama” nin sugun
unsurlart arasinda m1 oldugu yoksa objektif cezalandirilabilme sartt m1

oldugu konusu doktrinde tartigmalidir. Calismamizda gorevi kotiiye
kullanma sucu Yargitay ictihatlar1 dikkate alinarak incelenecektir.

Anahtar Kelimeler: Kamu gorevlisi, kamu gorevi, haksiz
menfaat, netice, objektif cezalandirilabilme sarti.

ABSTRACT

Misuse of public duty is the 257 of the Turkish Penal Code
numbered 5237. It is regulated in the article. A public officer who acts
against the requirements of his / her duty or causes a victim or public
harm or provides an unfair advantage to individuals by showing
negligence and delay in fulfilling the requirements of his / her duty is
punished. It is controversial in the doctrine whether "causing the
victimization of individuals or harming the public or providing an
unfair advantage to people™” is among the elements of the crime or an
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objective punishment condition. In our study, misuse of public duty will
be examined by taking the Supreme Court case law into consideration.

Keywords: Public officer, public office, unfair advantage,
result, objective condition of punishment.



TURKI)(E]?E CALISAN YABANCI UYRUKLULARIN
IS SAGLIGI VE GUVENLIGINE BAKIS ACISI

PERSPECTIVE ON OCCUPATIONAL HEALTH AND
SAFETY OF FOREIGN NATIONALS WORKING IN TURKEY

Dog. Dr. Turabi Karadag®
Av. Zeycihan Esin Sapc1**

oz
Tiirkiye'de sosyal gilivenlik uygulamalari 5510 sayilt Sosyal
Sigortalar ve Genel Saglik Sigortas1 Kanunu 5510 Sayili Kanun
kapsaminda diizenlenmektedir. Ekonomik, toplumsal ve siyasi se-
beplerle gé¢ eden insanlarin artmasi, yabanci uyruklularin sigortali-
l1g1 sorunsalini da beraberinde getirmektedir. Tiirkiye'de calisan
yabanci uyruklularin varligi da Tiirk sosyal giivenlik mevzuatinda

yabanci uyruklulara iliskin diizenlemelerin yapilmasi gerekliligini
ortaya ¢ikarmaktadir.

Bu calismamizda, Tiirkiye'de artan yabanci uyruklu calisanlarin
sosyal gilivenlik haklar1 ve sigortaliligina iligkin siirecler ele alinmakta
olup, mevzuatin yabanci uyruklu kisilere tanidig1 haklara ve igverenle-
re yiikledigi sorumluluklara yer verilecektir.

Anahtar Kelimeler: Gogmen galisan, is saghigi ve giivenligi, is
hukuku, is kazasi, igveren
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ABSTRACT

Social security practices in Turkey are regulated within the
scope of the Social Insurance and General Health Insurance Law
N0.5510, Law No0.5510. reveals the necessity of making regulations
regarding foreign nationals in the security legislation. In this study, the
social security rights and insurance processes of increasing foreign
national employees in Turkey are discussed, and the rights granted by
the legislation to foreign nationals and the responsibilities imposed on
employers will be included.

Keywords: Migrant worker, occupational health and safety,
labor law, occupational accident, employer



YARGI KARARLARI ISIGINDA KAMU SAGLIK
PERSONELININ MESAI HARICi SERBEST CALISMA HAKKI

IN THE LIGHT OF JUDICIAL DECISIONS THE RIGHT OF
HEALTHCARE PROFESSIONALS TO WORK OUT OF HOURS

Dr. Murat SAST*
(074
Kamuda saglik ¢alisanlarinin mesai saatleri disinda serbest mes-
lek icra etmesi veya Ozel saglik kurum ve kuruluslarinda calismasi,
diger kamu gorevlilerinden farkli bir statiide diizenlenmisti. Kanun
koyucu tarafindan 2010 yilindan itibaren nu kapsamdaki kamu gorev-
lilerinin de mesai disinda ¢alismalarin1 engelleyen yasal diizenlemeler
yapilmistir. Bu yasal diizenlemeler, Anayasaya uygunluk yoniinden
Anayasa Mahkemesince incelenmistir. 2010-2014 yillar1 arasinda {i¢
kez tam giin diizenlemesi de olarak adlandirilan, yasal diizenlemeler
hayata gegirilmistir. Bu giin uygulama yasal diizenlemelerin yan1 sira
Anayasa Mahkemesinin ve Danistay’in konuya iliskin vermis oldugu
kararlara gore sekillenmektedir. Caligmamizda, kamu saglik persone-
linin mesai dis1 6zel ¢alisma hakki, gecmis uygulamalar, son yillarda
yapilan yasal diizenlemeler ve yargi kararlar1 1s18inda tartisilmaktadir.

Anahtar Kelimeler: Kamu saglik personeli, tam giin ¢alisma,
ogretim lUyeleri, serbest meslek icrasi, hakli beklenti.

ABSTRACT
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Healthcare professionals in the public sector outside of working
hours to practice self-employment or work in private health
institutions and organizations have been regulated in a different status
than other public officials. Legislative regulations preventing
healthcare professionals from working out of hours have been made
by the legislature since 2010. These Legislative regulations have been
assessed by the Constitutional Court in terms of compliance with the
Constitution. Legislative regulations, also known as three full-time
regulations, have been made actual between 2010 and 2014. Recently,
the implementation has been shaping as regards the decisions of the
Constitutional Court and the Council of State, as well as Legislative
regulations. In the present study, the right of healthcare professionals
to work out of hours is examined in the light of past practices,
legislative regulations, and judicial decisions made in recent years.

Keywords: Public health officer, full time working, lecturer,
self-employment, legitimate expectation.



UNCITRAL SEFFAFLIK KURALLARINDAN BjRLESMiS
MILLETLER SEFFAFLIK SOZLESMESINE!

FROM UNCITRAL TRANSPARENCY RULES TO THE UNITED
NATIONS CONVENTION ON TRANSPARENCY

Ekin Deniz ILHAN®
oz
Giliniimiizde devletlerin ekonomik ve sosyal yiikiimliiliikklerinin
yerine gelmesi amaci ile bagvurulan en etkili yontemlerin basinda ya-
banci yatirimlar gelmektedir. Uluslararasi yatirim hukukunda seffaflik
kavrami, uluslararasi yatirim anlagsmalarinin yasal ¢ergevesi ile birlikte
gelismektedir. Ikili ve ¢ok tarafli yatirim antlasmasinda yatirimlarin
tesviki ve korunmasina iligkin hiikiimler, yatirirm uyusmazliklarinda
kamu yararinin mevcut olmasi nedeniyle ticari tahkim kurallarina gore
daha seffaf nitelige sahiptir. Calismada uluslararasi yatirim tahkimin-
de seffaflik kavrami, kavramin incelendigi uluslararasi metinler ve bu
diizenlemelerin literatiire katkilar tartigilacaktir.

Anahtar Kelimeler: Yatirim Tahkiminde Seffaflik, UNCIT-
RAL Seffaflik Kurallari, Birlesmis Milletler Seffaflik S6zlesmesi.

ABSTRACT

Nowadays foreign investments are the most effective method to
promote the economic and social obligations of the states. The notion
of transparency in international investment law is evolving within the
legal framework of international investment agreements. Provisions
on bilateral and multilateral investment agreements are more
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transparent than commercial arbitration regulation due to the public
interest in investment disputes. In this study, transparency provisions

on international agreements and regulations will be discussed in the
light of the investment law.

Keywords: Transparency in Investment Arbitration, UNCITRAL
Transparency Rules, United Nations Convention on Transparency.



