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YARGITAY DERGISi YAYIN iLKELERI

1. 1975 yilinda yayin hayatina baglayan Yargitay Dergisi (YD),
“Hakemli Dergi” statiisiinde ii¢ ayda bir olmak iizere Ocak, Nisan,
Temmuz ve Ekim aylarinda yayimlanir.

2. Dergide hakemli ve hakemsiz makalelere birlikte yer verilir.
Hakemli olarak yayinlanmasina karar verilen makalelerin hakemli
oldugu dergide ayrica gosterilir. Hakemsiz makalenin yayinlanip ya-
yinlanmayacagina Yayin Kurulu karar verir.

3. Derginin amaci; hukuki konularda bilimsel ¢alismalar yayim-
lamaktir.

4. Yazilarin; 0zgiin, bagka bir yerde yayimlanmamis veya ya-
yimlanmak {izere gonderilmemis olmasi gerekir.

5. Yayimlanan makaleden kaynaklanan her tiirlii sorumluluk ya-
zara aittir.

6. Makale, bilgisayar ortaminda Microsoft Word programinda
yazilir.

7. Makale, bilimsel bir ¢aligma niteligini tastyamayacak olgiide ki-
sa ya da makale formatinin siirlarin1 asacak sekilde uzun olmamalidir.

8. Derginin yaz1 dili esas olarak Tiirk¢e olmakla birlikte, dergide
yabanc1 dilde yazilara da yer verilir. Yazi, Tiirk¢e veya yabanci diller-
den herhangi birinde yazilmis olsa dahi 13 kelimeyi agsmayan “baslik”,
150-350 kelime aras1 “6z (abstract)” ve 5-8 kelime aras1 “anahtar ke-
limelerin (keywords)” bulunmasi gerekir. Makalenin ad1, “6z”i, anah-
tar kelimeleri, keywords ve abstract bilgileri Tiirkce ve Ingilizce ola-
rak makale ile birlikte yer alir. Bu bilgiler sirasiyla yazinin bagina ek-
lenip, Tiirkce veya Ingilizce olarak yazarlari tarafindan makale ile
birlikte gonderilir.

9. Yazar, ad1 ve soyadini, unvanini, goérev yaptig1 kurumu, ileti-
sim adresini, telefonu ile mutlaka e-mail adresi ve ORC kimlik numa-
rasin1 (ORCID) c¢alismasinin basina ekleyecegi iist kapak sayfasi ile
birlikte bildirmelidir. Makaleyi gonderen yazarin ismini ve ORC kim-
lik numarasint (ORCID) yazmamasi/unutmasi durumunda makalesi
yayimlanmayacaktir. Makale, A4 boyutunda birinde yazara iliskin



bilgileri igeren kapak sayfasi bulunan, digerinde bulunmayan iki niis-
ha halinde gonderilir. Yazi, ana metinde 1,5 satir aralig1 ile 12 punto;
dipnotlarda tek satir araligi ile 10 punto kullanilarak Times New Ro-
man, normal stil karakterinde yazilmali, metin iki yana yaslanmali,
sayfanin tiim kenarlarinda 2,5 cm bosluk birakilmalidir. Baslik ve alt
basliklar disinda koyu (bold) yazi karakteri kullanilmamalidir.

10. Dipnotlar sayfa altinda gosterilir ve numaralar1 noktalama isa-
retlerinden sonra kullanilir. Dipnotta kaynak verilirken yazarin soyadi ve
adinin sadece bas harfleri biiyiik olur. Verilen kaynak kitap ise kitabin
adi, kitabin basildig1 yer, basim yili ve atif yapilan sayfa numarasi sirasi
ile verilir. Verilen kaynagin makale olmasi halinde ayrica, makale adi ¢ift
tirnak icine alinir. Ancak makalenin yer aldig1 eserin basim yeri ve tarihi-
nin yazilmasi gerekmez. Verilen kaynak internet dokiimani ise makale
yazarmnin soyadi adi, makale adi, dergi ad1 ve sayisi, hangi tarihte ve han-
gi siteden erisildigi bilgilerine sirasi ile yer verilir. Tiim gondermeler ya-
zarin soyadi yazilarak yapilir.

Kitap icin 6rnek: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012, s.28.

Makale i¢in 6rnek: Demir, Mehmet: “Hakime Hukuki Sorum-
lulugu Nedeniyle Agilan Tazminat Davasi1”, (AUEHFD, C.VII,
S. 2003/3-4, 5.805-861), 5.826.

Internetten alinan dokiiman icin 6rnek: Albayrak, Hakan:
Tasarrufun Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel
Dava Sartlar, Ankara Universitesi Hukuk Fakiiltesi Dergisi,
S.2015/4(64), 11.03.2016 tarihinde http://dergiler.ankara.edu.tr/
dergiler/38/2071 /21478.pdf adresinden erisildi.

Gonderme ornek: Yilmaz, s.20.

11. Makale sonunda “kaynak¢a” bulunmalidir. Kaynakga; metin
igindeki ilk (tam) atiflar, “yazarin soyadi, ad1” seklindeki alfabetik
diizene uyularak diizenlenir.

Ornegin: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu Serhi,
Ankara 2012.

Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agi-
lan Tazminat Davas1”, (AUEHFD, C.VII, S. 2003/3-4, 5.805-861).



12. Makalede “anlatim plani”’na veya “i¢indekiler’’e yer verilmez.

13. Makalede yer alan kisaltmalara iliskin cetvel metnin sonun-
da yer almalidir.

14. Makale yayimlanmak tizere dergi@yargitay.gov.tr adresine
e-posta ile gonderilir.

15. Yazarlarin dergiye gonderdikleri yazilarinin denetimini
yapmis olduklart ve bu haliyle “basila” verdikleri kabul edilir. Bilim-
sellik dlciitlerine uyulmadigl ve olaganin iizerinde yazim yanliglarinin
tespit edildigi yazilar, Yayin Kurulu tarafindan geri ¢evrilir. Makale,
Yargitay Dergisi yayin ilkelerine uygun degilse reddedilir. Reddedilen
yazilar yazarma iade edilmez. Yaym Kurulunun izni olmadik¢a ha-
kemlik siirecine baslandiktan sonra makale geri ¢ekilemez, baska yer-
de yaymlanamaz.

16. “Kor hakemlik™ sistemi uyarinca, kapak sayfasi olmayan
makale niishasi hakemlere gonderilir. Yazara yazinin hangi hakeme
gonderildigi konusunda bilgi verilmez. Yazinin yayimlanmasi hakem-
ler tarafindan uygun bulunmadigi takdirde durum yazara bildirilir.
Hakem raporlar1 esash diizeltme igeriyorsa; rapor, hakem adi belirtil-
meksizin yazara gonderilir. Yazar, sadece belirtilen diizeltmeler cer-
cevesinde degisiklikler yapabilir. Bu diizeltmeler yazar tarafindan
kabul edilip, islenmesi ve hakemler tarafindan uygun goriilmesi kosu-
luyla makale yayimlanir. Hakemlerin raporlarinin olumsuz olmasi
durumunda tekrar bir hakem incelemesi yapilmaz.

17. Yazarlara ve hakemlere 23 Ocak 2007 tarih ve 26412 sayili
Resmi Gazete'de yayimlanan “Kamu Kurum ve Kuruluslarica Ode-
necek Telif ve Islenme Ucretleri Hakkinda Yéonetmelik” cercevesinde
telif ve hakem fticreti 6denir. Yazilar yayimlanmak iizere kabul edildi-
g1 takdirde, elektronik ortamda tam metin olarak yayimlamak da dahil
olmak iizere tiim yayin haklar1 Yargitay Dergisi'ne aittir. Yazarlar telif
haklarin1 Yargitay Dergisi’ne devretmis sayilir. Elektronik yayim igin
ayrica telif iicreti 6denmez.

18. Yayimlanan makalenin yazarina {i¢ adet, hakemlere birer
adet dergi gonderilir.



19. Dergide ceviri eserlere, kitap ve karar incelemelerine, mev-
zuat degerlendirmeleri ile bilgilendirici notlara da yer verilir. Bu tiir
yazilar hakeme gonderilmeyip, Yayin Kurulu karar1 ile yayimlanur.

20. Makalenin yayimlanmasi i¢in en az iki hakemin kabulii, ha-
kem raporlar1 arasinda ¢eliski olmasi halinde editoriin goriisii dogrul-
tusunda veya li¢iincii bir hakem raporu alindiktan sonra Yayin Kuru-
lu'nun onay1 gerekir.

21. Makale gelis tarihine gore kayit altina alinarak, sira numara-
s1 verilir.

22. Dergiye yayinlanmak lizere makale gonderen yazar yukari-
daki yayn ilkelerini kabul etmis say1lir.



JOURNAL OF THE COURT OF CASSATION (JCoC)
EDITORIAL PRINCIPLES

1. Published since 1975, the Journal of the Court of Cassation
(JCoC) is a quarterly “peer-reviewed” periodical issued in January,
April, July and October.

2. JCoC includes peer-reviewed and non-peer-reviewed articles.
Manuscripts designated for publication through peer-review shall be
indicated as such in the Journal. The Editorial Board shall decide
whether a non-peer-reviewed article will be published or not.

3. JCoC’s purpose is to publish scientific works on law.

4. Manuscripts must be original, not have been published or
submitted for publication elsewhere.

5. Author(s) shall have all liabilities arising from the published
article.

6. The manuscript shall be typed in Microsoft Word software.

7. The manuscript must not be too short for a scientific study or
too long to exceed the limits of the article format.

8. While JCoC’s publication language is essentially Turkish, it
shall accommodate articles in foreign languages as well. The article,
whether in Turkish or in any foreign language, must have a “title” not
exceeding 13 words, an “abstract” of 150 to 350 words, and 5 to 8
“keywords”. The title, abstract and keywords of the article shall be
included in the manuscript in Turkish and English together. Such
information shall be inserted in the beginning of the article in the said
order, and submitted in Turkish or in English along with the
manuscript by the author(s).

9. The author must indicate his/her full name, title, affiliated
organization, contact address and telephone, and absolutely, e-mail
address and ORCID ID number in the top cover page added to the
beginning of the manuscript. The article will not be published if s/he
forget/does not write the name of the author and the ORCID ID
number. The manuscript shall be submitted in two copies each in A4
size paper, one having the cover page with author information, the



other with no author information. The manuscript shall be typed in
normal style, justified, Times New Roman 12 font size with 1.5 line
spacing in the main text, and 10 font size, single spaced in the
footnotes; page margins 2,5 cm all around. Bold font should not be
used except in the title and subtitles.

10. Footnotes shall be placed at page bottom, and marking
numbers inserted after punctuation marks in the text. When providing
references in the footnote, only the initial letters of the author’s last
name and given names shall be capitalized. Where a book is
referenced, the referencing shall include the title, place of print, year
of print and referred page of the book in the order herein. Where an
article is referenced, the title of the article shall be quoted in double-
quotation marks. However, it is not necessary to include the place of
print and the date of the work in which the article appeared. Where the
reference source is from the Internet, the following information shall
be furnished in the following order: last name and given names of the
author, article title, Journal title and issue, date of access and website
address. All citations shall mention the author’s last name.

Example of book reference: Yilmaz, Ejder: Hukuk
Muhakemeleri Kanunu Serhi, Ankara 2012, p.28.

Example of article reference: Demir, Mehmet: “Hakime
Hukuki  Sorumlulugu Nedeniyle Acilan Tazminat Davas1”,

(AUEHFD, Vol VII, No 2003/3-4, p.805-861), p.826.

Example of Internet reference: Albayrak, Hakan: Tasarrufun
Iptali Davalarinda Yargitay Tarafindan Kabul Edilen Ozel Dava
Sartlari, Ankara Universitesi Hukuk Fakiiltesi Dergisi, No 2015/4(64),
accessed on 11.03.2016 at http://dergiler.ankara.edu.tr/dergiler/38/
2071/21478.pdf.

Example of citation: Yilmaz, p.20.

11. The manuscript should have a “references section” at the
end. It is organized with respect to the alphabetical order of “author’s
surname, first name”.

For example: Yilmaz, Ejder: Hukuk Muhakemeleri Kanunu
Serhi, Ankara 2012.



Demir, Mehmet: “Hakime Hukuki Sorumlulugu Nedeniyle Agilan
Tazminat Davas1”, (AUEHFD, Vol VII, No 2003/3-4, p.805-861).

12. “Contents” and “narrative plan” are not included in the
article.

13. The “Abbreviations Chart” should be placed at the end of
the text.

14. The manuscript submitted for publication shall be
communicated by e-mail to: dergi@yargitay.gov.tr

15. It shall be assumed that the manuscripts submitted by
authors to the Journal have been checked and submitted “for print as
iS”. Manuscripts that are identified as non-conforming to the scientific
criteria and having more spelling errors than usual shall be returned by
the Editorial Board. Where the manuscript fails to comply with the
editorial principles of the Journal of the Court of Cassation, it shall be
rejected. Rejected manuscripts shall not be returned to the author.
Unless it is allowed by the Editorial Board, the article cannot be
withdrawn and published elsewhere after the refereeing process has
started.

16. Pursuant to the “double blind peer review” system; the copy of
the manuscript without the cover page shall be communicated to the
reviewers. No information on reviewers shall be furnished to the author.
Where the reviewers do not approve the manuscript for publication, this
shall be notified to the author. Where the reviewers’ report calls for major
revision(s), such report shall be communicated to the author without
indicating the identity of reviewers. The author may make changes only
in the context of the requested corrections. The manuscript shall be
published provided that such corrections be accepted, inserted by the
author and approved by the reviewers. Where the reviewers’ report is
negative, no further review shall be undertaken.

17. Authors and reviewers shall be paid copyright fees and
reviewing fees respectively on the basis of the “Regulation on
Copyright and Processing Fees Payable by Public Entities” published
in the Official Gazette of 23 January 2007 issue 26412. Where the
manuscripts are accepted for publication, all publication rights shall be



owned by the Journal of the Court of Cassation including full-text
publication in electronic media. Authors shall be considered to have
transferred their copyright to the Journal. No further royalties shall be
paid for electronic publication.

18. Three copies of the Journal that contains the published
article shall be sent to the author, and one each to the reviewers.

19. The Journal includes translated works, book and decision
reviews, informative notes on legislative reviews as well. Such works
shall not be directed to reviewers; they will be published by a decision
of the Editorial Board.

20. The manuscript requires approval by at least two reviewers
for publication; where the reviewers’ reports fail to concur, the
approval of the Editorial Board shall be required upon the Editor’s
opinion or after obtaining a third reviewer’s report.

21. Manuscripts shall be recorded and numbered in the order of
receipt.

22. Authors who submit manuscripts to the Journal for
publication shall be deemed to have agreed to the editorial principles
herein.
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ULUSLARARASI DENiZ VE HAVA UYUSMAZLIKLARININ
COZUMUNDE KURUMSAL TAHKIME DUYULAN iHTIYAC:
ULUSLARARASI DENiZ VE HAVA TAHKIM MERKEZI
ORNEGI
INTERNATIONAL MARITIME AND AIR ARBITRATION
CENTER; CIAMA

Prof. Dr. ibrahim OZBAY*
Dr. Ogr. Uyesi Murat ERDEM?
oz

Tahkim ile deniz ticareti iliskisi tarihin ilk ¢aglarinda baglamis
ve glinimiize kadar gelismis ve kurumsallagmistir. Hava hukuku
uyusmazliklarinda tahkime basvuru ise deniz ticaretine gore daha yeni
tarihlidir. Glinlimiizde ticaret trafigi yogun sekilde deniz ve hava mer-
kezli olarak gergeklesmektedir. Deniz ticareti ve hava hukukundan
kaynakli uyusmazliklar ¢ogunlukla uluslararasi nitelikte olup ad hoc
tahkim seklinde veya kurumsal tahkim merkezlerinde ¢oziime kavus-
turulmaktadir. Hukukun bu iki alanina ait uyusmazliklarin uluslararasi
niteliginden dolay1 ¢oziimii hem mahkemeler ve uygulanacak yargi-
lama usulii hem de mahkeme dis1 ¢6ziim yontemleri bakimindan uz-
manlagmay1 gerektirmektedir. Mahkeme dis1 ¢oziim yontemi olan
tahkim ve arabuluculuk, deniz ticareti ve hava hukukundan kaynakli
hukuk uyusmazliklarinda taraflarin beklentisi olan adil, seri ve iradilik

temelli ¢oziim ihtiyag¢larinin bir karsiligi olarak ortaya ¢ikmastir.

Bu iki alandaki 6zellikle uluslararasi ticari uyusmazliklarda ge-
rek zamandan tasarruf gerekse ulasim ve baglanti kolayligi nedeniyle,

Makalenin Gelis Tarihi : 10/01/2022
Makalenin Kabul Tarihi : 06/07/2022

1  Tokat Gaziosmanpasa Universitesi Hukuk Fakiiltesi, Medeni Usul ve Icra-iflas
Hukuku Anabilim Dali Ogretim Uyesi, e-mail: ibrahim.ozbay@gop.edu.tr
ORCID: https://orcid.org/0000-0002-3820-6501

2 Ankara Sosyal Bilimler Universitesi Hukuk Fakiiltesi, Medeni Usul ve icra-
Iflas Hukuku Anabilim Dali Ogretim Uyesi, e-mail: murat.erdem@asbu.edu.tr
ORCID: https://orcid.org/0000-0002-7285-270X



uyusmazligin taraflari mahkeme dist uyusmazlik ¢6ziim yontemlerine
yoneltmektedir. Bu perspektiften hareketle lilkemizde kurumsal bir
tahkim merkezi olarak Deniz ve Hava Tahkim Merkezi kurulmasinin
ticari uyusmazliklarin ¢oziimiine kurumsal diizeyde katki saglamanin
yaninda ayni alanlardaki merkezlerle isbirligine dayali rekabet ede-
bilme ortamini da olusturacaktir.

Anahtar Kelimeler: Uluslararasit Deniz ve Hava Tahkim Mer-
kezi, Tahkim, Arabuluculuk, Uluslararast Deniz ve Hava Tahkim
Mahkemesi, Deniz Tahkim Merkezi.

ABSTRACT

The relationship between arbitration and maritime trade started
in the early ages of history and has been developed and
institutionalized until today. Application to arbitration in air disputes
has originated more recently than maritime trade. Today, trade traffic
is heavily centered on maritime and air. Disputes arising from
maritime trade and air law are mostly of an international nature and
are resolved in the form of ad hoc arbitration or in institutional
arbitration centers. Due to the international nature of the disputes in
these two areas of law, resolution requires specialization in terms of
both the courts and the judicial procedure to be applied and the out-of-
court resolution methods. Arbitration and mediation, which is an out-
of-court settlement method, meet the expectations of the parties in
legal disputes arising from sea and air trade, which are fair, prompt
and based on will.

In these two areas, especially in international commercial
disputes, the parties to the dispute are directed to out-of-court dispute
resolution methods due to both time saving and ease of transportation
and connection. Based on this perspective, the establishment of an
institutional arbitration center as a Maritime and Air Arbitration
Center in our country will contribute to the institutional resolution of
commercial disputes and will provide the opportunity to compete with
centers in the same field.

Keywords: International Maritime and Air Arbitration Center,
Arbitration, Mediation, International Court of Maritime and Air
Avrbitration (CIAMA), Maritime Arbitration Center.



UZAKTAN SAGLIK HIZMETLERININ SUNUMU HAKKINDA
YONETMELIGE DAIR HUKUKI DEGERLENDIRMELER

LEGAL ASSESSMENTS ON THE REGULATION ON THE
PROVISION OF REMOTE HEALTH SERVICES

Dr. Ogr. Uyesi Kemale Leyla ASLAN - BINGOL*

oz

“Uzaktan tedavi yasag1 ve bizzat muayene yiukimliligi” ile il-
gili goriisler dolayistyla “uzaktan” saglik hizmeti sunulabilmesi husu-
su yakin zamana kadar oldukca tartigmaliydi. Ancak, tiim diinyay1
etkisi altina alan Covid-19 salgimi sonrasinda bu anlayis hizla terk
edilmeye baglandi. Pandemi siirecinde olabildigince evden (online
olarak) islerin yiirtitiilmesinin saglanmasiyla beraber, saglik sektoriin-
de de uzaktan miidahale olabilip olamayacag biiyiik bir titizlikle aras-
tirilmaya baglanmistir. Nitekim Diinya genelinde de bu sekilde uygu-
lamalar yayginlasip gelistikce, bu gelismelerden uzak kalmak tilkemiz
acisindan da neredeyse imkansiz hale gelmistir. Birgok iilkede ve Av-
rupa Birligi (AB) hukukunda, uzaktan saglik hizmeti uygulamalarina
dair yasal diizenlemelerde bulunulmustur. Tiirkiye’de de 10.02.2022
tarihinde Uzaktan Saglik Hizmetlerinin Sunumu Hakkinda Y&netme-
lik yayimlanmig ve uzaktan saglik hizmeti verilebilmesi miimkiin ki-
linmistir. Calismamizda Yonetmelik hiikiimlerinin degerlendirilmesi
amaclanmustir.

Anahtar Kelimeler: Uzaktan saglik hizmeti sunulmasi, teletip,
mobil saglik, tele saglik.

Makalenin Gelis Tarihi : 02/03/2022
Makalenin Kabul Tarihi : 06/07/2022

#  [stanbul Aydm Universitesi Hukuk Fakiiltesi ve Adalet MYO Ogretim Uyesi.
e-mail: kamalaaslanova@aydin.edu.tr

ORCID: https://orcid.org/0000-0002-4951-4163



ABSTRACT

Until recently, the issue of providing “remote” health care was
quite controversial due to the opinions about the “prohibition of
remote treatment and the obligation of personal examination”.
However, this understanding began to be abandoned rapidly after the
Covid-19 epidemic, which affected the whole world. During the
pandemic process, work was carried out from home (online) as much
as possible. In addition, it has been meticulously investigated whether
there can be remote intervention in the health sector. As a matter of
fact, as such practices have become widespread and developed
throughout the world, it has become almost impossible for our country
to stay away from these developments. In many countries and in
European Union (EU) law, legal arrangements have been made
regarding remote healthcare applications. In Turkey, the Regulation
on the Delivery of Remote Health Services was published on
10.02.2022 and it became possible to provide remote health services.
The aim of our study is to evaluate the provisions of this Regulation.

Keywords: Remote healthcare delivery, telemedicine, mobile
health, telehealth.



MODERN ZAMANLARDA HUKUK DEVLETi OLGUSU
THE RULE OF LAW PHENOMENON IN MODERN TIMES

Dr. Selim MiSAFiR*

oz

Toplumsal adalet ve siyasal mesruiyetin saglanmasi yolunda ba-
sat hukuki kuramlardan biri, hukuk devletidir. Devlet giicliniin hukuk
ile sinirlandirilmas ihtiyacinin {iriinii olan hukuk devleti olgusu, mo-
dern diinyada hukukun egemen oldugu bir devletin tesis edilmesi ug-
runda verilen diisiinsel ve toplumsal miicadeleler ile yiikselen bir de-
ger olmustur. Modern donemler itibariyle hukuki sahada yapisal sis-
tematige kavusan hukuk devleti, anayasal demokratik bir rejimi ve
insan hak ve 6zgiirliiklerine saygili bir yonetim anlayisini hakim kilma
ideali ile kiiresel bir siyasi referans ve evrensel bir hukuki standart
haline gelmistir.

Anahtar Kelimeler: demokrasi, hukuk devleti, insan haklari,
modern devlet, modern hukuk.

ABSTRACT

The rule of law is one of the leading legal theories in ensuring
social justice and political legitimacy. This phenomenon, which is the
outcome of the need to limit the state power by law, has become a
rising value with the intellectual and social struggles for the
establishment of a state where the law is hegemon. The rule of law,
which has gain its systematic structure in modern eras, has turned into
a global political reference and an universal legal standard, with the
ideal of predominating a constitutional democratic regime and a
governance conception that respects human rights and freedoms.
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TURK HUKUKUNDA TICARET SIRKETLERINDE
BIRLESME, BOLUNME VEYA TUR DEGISTIRMENIN
ISYERI DEVRI BAKIMINDAN DEGERLENDIRILMESI

EVALUATION OF MERGER, DIVISION OR CONVERSION OF
COMPANIES IN TERMS OF TRANSFER OF ESTABLISHMENT
IN TURKISH LAW

Dr. Metin KIRATLI*

(0Y4

Ticaret girketleri kanunda ongoriilen sekilde kurulmakla birlikte
sirketler rekabet edebilirlik kosullarinin gliglendirilmesi veya mali
durumun iyilestirilmesi amaciyla bazi yapisal degisikliklere ugraya-
bilmektedir. Ticaret sirketlerinin yapisal degisikligi sirketlerin birles-
mesi, boliinmesi ya da sirketin tiirtiniin degismesi seklinde olabilmek-
tedir. Isverenler ticari menfaatlerini korumak amaciyla isletmesel ka-
rar ile bu yapisal degisikliklere gidebilmekte ve bu yeniden yapilanma
sonucunda isyerinin devri s6z konusu olabilmektedir. Isyerinin devri
Is Kanununun 6 nc1 maddesinde diizenlenmis olup, s6z konusu mad-
denin dordiincii fikrasina gore tiizel kisiligin birlesme, katilma veya
tiirliniin degigsmesiyle sona ermesi durumunda birlikte sorumluluk hii-
kiimleri uygulanmamaktadir.

Anahtar Kelimeler: Birlesme, boliinme, tiir degistirme, isyeri
devri, igveren degisikligi.

ABSTRACT

Although commercial companies are established as stipulated in
the law, they may undergo some structural changes in order to
strengthen the competitiveness conditions or improve the financial
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situation. Structural change of trading companies can be in the form of
merger, division, or conversion of companies. Employers can make
these structural changes with an operational decision in order to protect
their commercial interests, and as a result of this re-structuring, the
transfer of establishment may occur. The transfer of establishment is
regulated under Article 6 of the Labor Law, and according to the fourth
paragraph of the said article, provisions on joint liability shall not be
applicable in cases where the corporate status ceases to exist as a result
of a merger, participation or where the corporate type is changed.

Keywords: Merger, division, conversion of companies, transfer
of establishment, change of employer.



ULUSLARARASI SAVAS HUKUKUNDA
CANLI KALKANLAR: MUSUL ORNEGI

HUMAN SHIELDS IN INTERNATIONAL LAW OF ARMED
CONFLICT: THE CASE OF MOSUL

Yahya YESILOGLU*

O0Z

Canli kalkanlar giiniimiiz modern savaglarindaki en Onemli
problemlerden biridir. Ozellikle devlet olmayan gruplar kendilerine
yonelen saldirilar1 engellemek adina genellikle canli kalkan kullan-
maktadirlar. Bu makalede savasta canli kalkan kullanimina iliskin
hususlar uluslararasi savas hukuku kapsaminda incelenecektir. Ozel-
likle goniillii ve zorla kullanilan canli kalkanlarin hukuki durumu iize-
rinde durulacak ve saldiran ve savunan taraflarin sorumluluklarina
deginilecektir. Bu inceleme yapilirken de ISID tarafindan son donem-
de Musul’da kullanilan canli kalkanlar 6rnegi lizerinden agiklamalarda
bulunulacaktir.

Anahtar Kelimeler: Canli kalkanlar, uluslararasi savas hukuku,
Cenevre Sozlesmeleri, insan haklari.

ABSTRACT

Human shields is one of the crucial issues in modern armed
conflicts. Especially non-state gropus are using human shields to
immune from attack by state parties. In this article, the issues related to
the use of human shields in armed conflict will be examined within the
scope of international law of armed conflict. In particular, the legal
status of voluntary and forced human shields will be emphasized and
the responsibilities of attacking and defending parties will be addressed.
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While conducting this examination, explanations will be made on the
example of the human shields used by ISIS in Mosul recently.

Keywords: Human shields, international law of armed conflict,
Geneva Conventions, human rights.



FiiLi YONETIM KURULU UYELIGIi VE
BELIRLENMESINDE KULLANILABILECEK OLCUTLER3

BEING MEMBER OF DE-FACTO DIRECTOR AND THE
CRITERIAS OF ITS DETERMINATION

Mustafa AKSOYAK*

oz

Fiili yonetim kurulu iiyeleri, herhangi bir se¢cim veya atanma
olmaksizin aslen sekli ya da maddi organlarin yetkisinde olan kararlari
alan veya sirket yonetimi ile bizatihi ugrasan ve boylece sirket irade-
sine 6nemli dl¢lide etki eden kisilerdir. Sekli ve maddi organlar geger-
li bir atama, gorevlendirme ya da delegasyon yoluyla organ niteligini
haiz olmakta ve boylece sirketler hukukuna 6zgii sorumluluk rejimine
tabi olmaktadir. Fiili yonetim kurulu tiyeleri ise bu organlara 6zgii
karar alma yetkisini ele gegirmekte veya bu organlarin gorev alanina
miidahale etmektedir. Bu sebeple maddi ve sekli organlara kiyasla
tespiti daha zor olmaktadir.

6102 sayili Tiirk Ticaret Kanunu’nun 553. maddesi uyarinca yo-
netim kurulu tiyeleri ile birlikte yoneticiler de sirkete, tek tek pay sahip-
lerine ve alacaklilara karsi verdikleri zararlardan sorumludur. Fonksi-
yonel organ kavramina gore sadece seklen yonetim kurulu iiyesi olarak
segilen kisiler degil, ayrica “yonetici” olarak nitelendirilebilecek ve
yonetim kuruluna 6zgii islevi yerine getiren veya sirket yonetimi ile
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ugrasan ve organmig gibi hareket eden fiili yonetim kurulu tiyeleri de
TTK m. 553’te dngdriilen sorumluluk rejimine tabi olacaktir.

Isvigre dgretisi ve Isvicre Federal Mahkemesi kararlarinda fiili
yonetim kurulu iyelerinin anonim sirketler hukuku sorumluluk reji-
mine dahil oldugu goriisii kabul gormekte ve belirlenmesinde belirli
Olciitler uygulanmaktadir. Buna goére su dort dlgiitiin fiili yonetim ku-
rulu iyelerinin belirlenmesinde kullanilabilecegi ¢ogunlukla kabul
gormektedir. Bunlar, organa 6zgii fonksiyon icra etme, sirket isleri ile
ugrasma, sirket iradesine onemli derecede istirak edilmesi ve organa
0zgli gorevlerin ele gecirilmis olmasidir.

Anahtar Kelimeler: Fiili yonetim kurulu tiyeligi, sekli organ,
maddi organ, fonksiyonel organ, yonetici, sorumluluk.

ABSTRACT

De-facto directors are the ones who make decisions or take care
of management -without any election or appointment- that are under
other bodies’ authority and therefore significantly influence
management of a company. While existence and legal responsibility
of formal bodies depends on their valid assignment, for de-facto
directors, it has to be determined whether they have acquired de-facto
decision making authority from bodies or interfere with the
management of the company.

Pursuant to Article 553 of Turkish Commercial Code numbered
6102, directors along with the members of board are held responsible
to creditors and individual shareholders from loss incurred. According
to “operational body” concept, not only formally appointed board
members but also the ones —de-facto directors- who can be qualified
as “director” and act like a body or get involved in company
administration can be included in Article 533-responsibility system.

Furthermore, according to Swiss Federal Court’s jurisprudence
and doctrine, four conditions are required for there to be a de-facto
director. These can be summarized as follows; being a real person,
functioning like a body or taking care of company business, de-facto
acquisition of tasks/authorities of body-type work, having significant
influence over company’s will.



Keywords: De-facto directors, Shadow directors, formal bodies,
director.



HAYATIN OLAGAN AKISINA AYKIRILIK KAVRAMININ
ISPAT HUKUKU ACISINDAN DURUMU

THE STATUS OF THE CONCEPT OF VIOLATION WITH THE
ORDINARY FLOW OF LIFE IN TERMS OF PROOF LAW

Hakan ERZEYBEK*

oz

Yargilamanin lehe sonucglanmasi, ispat faaliyetinin basarisina
baglhidir. Hukuk Muhakemeleri Kanunu’nun 190’inc1 maddesinde dii-
zenlenen ispat yiki, bir vakianin hukuki sonucundan lehine hak ¢i-
karmak isteyen kisinin o vakianin ispatsiz kalmasi riskini tagimasini
ifade etmektedir. Ogretide ve uygulamada, ispat yiikiiniin hayatmn ola-
gan akigini aykirt durumu iddia eden ya da savunmada bulunan kim-
senin iizerinde oldugu belirtilmektedir. Ispat yiikii {izerindeki etkisi
nedeniyle hayatin olagan akigina aykirilik kavrami, hukuk sistemimiz
acisindan 6nem arz etmektedir. Ispat hukuku bakimindan &nemine
karsilik, hayatin olagan aksina aykirilik kavrami, yasalarla diizenlen-
memis olup, yargisal igtihatlarla gelistirilmistir. Hayatin olagan akisi-
na aykiriliktan ne anlasilmasi gerektigini, kavramin kapsamini ve hu-
kuki niteligini belirlemek giic olsa da, yargisal ve bilimsel igtihatlar bu
konuda yol gosterici olmaktadir. Bu ¢alismada oncelikle, hayatin ola-
gan akisina aykirilik kavrami tanimlanmisg, kapsam ve hukuki niteligi
iizerinde durulmustur. Kavramin hukuki niteligi baglaminda benzer
kurumlardan farklar1 ortaya konulmustur. Daha sonra, kavramin ispat
hukuku ve 6ziinde ispat yiikii ile iliskisi anlatilmig, Yargitay’in konu
hakkindaki farkl kararlarina da yer verilmistir. Hayatin olagan akisina
aykiriligin 6zel hukuk karakterli olmasi nedeniyle, ceza hukukundaki
uygulamalari, bu ¢calismanin kapsami disinda birakilmistir.
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Anahtar Kelimeler: Normal durumun aksi, ispat hukuku, ispat
yiikii, fiili karine, ispatsizlik riski, tecriibe kurali

ABSTRACT

The favorable outcome of the trial depends on the success of the
proving activity. The burden of proof regulated in article 190 of the
Code of Civil Procedure means that the person who wants to make a
right in favor of the legal outcome of a case bears the risk that the case
will remain unproven. In teaching and practice, it is stated that the
burden of proof is on the person who claims or defends the situation
contrary to the ordinary course of life. Due to its effect on the burden
of proof, the concept of contradiction to the ordinary course of life is
important for our legal system. Despite its importance in terms of
proof law, the concept of contravention of the ordinary course of life
is not regulated by law and has been developed by judicial
jurisprudence. Although it is difficult to determine what should be
understood from the contradiction to the ordinary flow of life, the
scope and legal nature of the concept, judicial and scientific
jurisprudence provides guidance in this regard. In this study, first of
all, the concept of contradiction to the ordinary flow of life was
defined, and its scope and legal nature were emphasized. In the
context of the legal nature of the concept, its differences from similar
institutions have been revealed. Then, the relation of the concept with
the law of proof and the burden of proof in essence is explained, and
different decisions of the Supreme Court on the subject are also
included. Since the violation of the ordinary course of life has a
private law character, its applications in criminal law are excluded
from the scope of this study.

Keywords: Contrary to the normal situation, law of Evidence,
burden of proof, presumption of fact, risk of not proving, rule of
experience.



TUM YONLERIYLE SERMAYE SIRKETLERINDE
BOLUNME

DIVISION IN CAPITAL COMPANIES IN ALL DIRECTIONS
Ufuk UNLU*

O0Z

Boliinme Tiirkiye’de maddi hukuk yoniinden ilk defa 6102 sayi-
I1 Tiirk Ticaret Kanunuyla diizenlenmistir. Gergi vergi hukuku ile ilgili
kurallar, daha 6nce Kurumlar Vergisi Kanunu’nda 4684 sayili Kanun-
la yapilan degisiklikle 6ngdriilmiis ve bir uygulama baslamigtir. An-
cak bu diizenlemenin bélinmenin maddi hukuk cephesini igermedigi,
boliinmenin maddi hukuk yoniinden dogmatik diizeninin tilkemizde
mevcut bulunmadig: siliphesizdir. Sermaye sirketlerinin boliinebilme
kabiliyeti, rekabetin ve maliyet artiglarinin yiikseldigi piyasa kosulla-
rinda her zaman i¢in bulunmaz bir firsat olarak goriilmektedir. Zira
ilgili alanda uzmanlagarak yasanan bir bolinme faaliyeti, biiylik sir-
ketlerde zaman igerisinde olusan hantallig1 giderdigi gibi ilgili alanda
rekabet avantaj1 da saglamaktadir.

Bu kapsamda makalemiz igerisinde sermaye sirketlerinin bo-
liinme nedenleri, tiirleri ve boliinme siirecinde yasanan gelismeler ko-
nusu ele alinacak ve bu sayede, gliniimiiz sirketlerinde yasanan bo-
liinme faaliyetlerine aciklik getirilmeye c¢alisilacaktir.

Anahtar Kelimeler: Sermaye Sirketi, Sermaye, Boliinme,
Oran, Bilanco.

ABSTRACT

The division was regulated for the first time in Turkey in terms of
substantive law by the Turkish Commercial Code No. 6102. Although
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the rules related to tax law were previously stipulated by the
amendment made to the Corporate Tax Code by Law No. 4684, and an
application has begun. However, there is no doubt that this regulation
does not include the material legal aspect of the division, and the
dogmatic order of the division from the point of view of material law
does not exist in our country. The ability of capital companies to be
divided is seen as an opportunity that is not always found in market
conditions where competition and cost increases are increasing.
Because a division activity experienced by specializing in the relevant
field provides a competitive advantage in the relevant field, as well as
eliminating the awkwardness that occurs over time in large companies.

In this context, in our article, the reasons for the division of
capital companies, types and developments in the division process will
be discussed and in this way, it will be tried to clarify the division
activities experienced in today’s companies.

Keywords: Capital Company, Capital, Division, Ratio, Balance
Sheet.



YAPILAN DEGIiSIKLIKLER VE YARGITAY KARARLARI
ISIGINDA TURK INFAZ HUKUKUNDA
KOSULLU SALIVERILME

CONDITIONAL RELEASE IN TURKISH CRIMINAL
EXECUTION LAW WITH CURRENT DIFFERENCES AND
COURT OF CASSATION PRECEDENTS

Burak ALBAYRAK*

Iyi bir hukuk¢u, suclular: cezalandirmaktan ¢ok
sucu onlemeyi diigiinmelidir.

Charles de Montesquieu

oz

Kosullu Saliverilme, mahkiim oldugu hiirriyeti baglayici cezanin
kanun tarafindan 6ngoriilen kismini iyi hal ile gegirmis olan hiikiimlii-
niin, konulan sartlara uymadig takdirde geri alinmas: kosulu ile hii-
kiimliilik siiresinin tamamini bitirmeden merciince alinacak kararla

saliverilmesini ve bu sekilde normal yasama donmesini saglayan bir
kurumdur.

Denetim siiresini 1yi halli geciren hiikiimliilerin 6diillendirildigi,
denetim siiresi iginde kendisine yiiklenen yiikiimliiliikleri yerine ge-
tirmeyen hiikiimliilerin ise belirli yaptirimlara maruz kaldig bir sistem
Oongoriilmistiir. Saliverilme sonrasi denetim siiresi de uslu bir sekilde
gecirildigi takdirde cezanin infaz edilmis sayilacagi diizenlenmistir.

7242 sayilh Ceza ve Giivenlik Tedbirlerinin Infazi Hakkinda
Kanun Ile Bazi Kanunlarda Degisiklik Yapilmasma Dair Kanunla
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basta 5275 sayili Ceza ve Giivenlik Tedbirlerinin Infazi Hakkinda
Kanun, 4675 sayili Infaz Hakimligi Kanunu ve 5237 sayili Tiirk Ceza
Kanunu ile 5271 sayili Ceza Muhakemesi Kanunu olmak iizere top-
lam 11 farkli kanunda degisiklik yapilmaktadir.

Bu makalede {i¢ bolim halinde 14/04/2020 tarihli 7242 sayili
Kanunla yapilan degisikliklerle kosullu saliverilme kavrami ve sartla-
r1, kosullu saliverilmede siireler ve hesaplanmasi, kosullu saliverilme
karar1 ve kararin geri alinmasi konular1 anlatilmistir.

Anahtar Kelimeler: Kosullu Saliverilme, Infaz, Saliverilmede
Siireler, Hapis Cezasi.

ABSTRACT

Conditional release, The convict, who had spent the part of the
sentence prescribed by law, in good condition, to bind his freedom. Is
an institution that ensures that if it does not comply with the conditions,
it will be released by the decision to be taken by the authority before the
end of the convict period and that it returns to normal life.

Convicts who have a good inspection period will be rewarded.
The system for convicts who do not do what is necessary during the
audit period is punished. If he has passed the audit period after he was
released, he will be deemed to have fulfilled his sentence.

The sentence of the convict does not end with conditional
release the convict continues to withdraw the rest of his sentence
under certain circumstances when necessary. Conditional release aims
to prevent convicts from staying in prison more than necessary.
Accordingly, the time required to remain in prison in certain types of
crime and in some cases has been determined. Conditional release
sentence is determined in different ways depending on the type of
crime and the offender.

In this article in three sections, conditional release concept and
conditions, duration and calculation of conditional release, conditional
release concept and revocation of decision.

Keywords: Conditional release, Execution, Conditional release
sentence, Imprisonment.



